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THE THIRTY-SECOND YEAR OF THE WORLD COURT * 


By Maney O. Hupson 


The highlights of the thirty-second year of the International Court of 
Justice are to be found in thé judgment on the merits of the Ambatielos 
Case, in the judgment of the Minquiers and Ecrehos Case, and in the 
judgment on the preliminary objection advanced by Guatemala in the 
Nottebohm Case. In addition to this, the Court noted that proceedings 
had been instituted in two new cases: in the Case of the Monetary Gold 
Removed from Rome in 1923 (Italy v. France, the United Kingdom of 
Great Britain and Northern Ireland, and the United States of America), 
and in the ‘‘Société Electricité de Beyrouth’’ Case (France v. Lebanon) ; 
it also had entered on its list of cases the request for an advisory opinion 
made by the General Assembly on December 9, 1953. The Court also 
appointed His Excellency Julio Lopez Olivan to be its Registrar, and it 
dealt with the administration of certain other minor questions. 


THE AMBATIELOS CASE 


The proceedings in this case were instituted by an application of April 9, 
1951, by the Hellenic Government against the United Kingdom of Great 
Britain and Northern Ireland. 

The application alleged that Ambatielos suffered injury by reason of 
the non-delivery of steamships within the time limits set by the contract 
with the British Government of 1919; that he had been unable to obtain 
satisfaction in the British courts, which had failed to observe certain 
essential rules of British procedure in violation of international customary 
law and of a provision in a Treaty of Commerce and Navigation of 
November 10, 1886, between Great Britain and Greece; that the Greek 
Government, which had espoused the cause of Ambatielos in 1925, had 
unsuccessfully sought recourse to arbitration in accordance with a pro- 
vision in the 1886 treaty; and that in these circumstances recourse to the 
Court was open to Greece under the provisions of a Treaty of Commerce 
and Amity between the two countries of July 16, 1926. The Court was 
asked to say that the arbitral procedure envisaged in a Declaration of 
July 16, 1926, should have been followed by the British Government. 

In its reply dealing with the merits, the Government of the United 
Kingdom made a preliminary objection to the Court’s entertaining the 
case, which necessitated a separate proceeding as to the objection. In its 


*This is the thirty-second in the writer’s series of annual articles on the World 
Court, the publication of which was begun in this JOURNAL, Vol. 17 (1923), p. 15. 


2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


judgment of July 1, 1952,’ the Court, by thirteen votes to two, held that 
it was without jurisdiction to decide on the merits of the Ambatielos claim, 
and, by ten votes to five, found that it had jurisdiction to decide whether 
the United Kingdom is under an obligation to submit to arbitration, in 
accordance with the Declaration of 1926, the differences as to the validity 
of the Ambatielos claim insofar as this claim is based upon the Treaty 
of Commerce and Navigation of November 10, 1886; and it decided that 
it would fix by subsequent order the time limits for the filing of a reply 
and a rejoinder. In an order of July 17, 1952,” the Court fixed October 3, 
1952, as the time limit for the filing of the reply of the Greek Government, 
and January 6, 1953, as the date of the filing of the rejoinder of the 
United Kingdom. Accordingly, the case was ready to be heard in 
January, 1953. 

In this stage of the case, the Court proceeded under Article 13 of the 
Rules. It was presided over by Vice President Guerrero, inasmuch as 
President Sir Arnold McNair had the nationality of the defendant party. 
Professor Jean Spiropoulos was named as judge ad hoc to sit in this case, 
having been appointed by the Hellenic Government. On behalf of the 
Hellenic Government, the Court heard oral arguments on March 23-28 
and 30, 1953, by M. Henri Rolin and Sir Frank Soskice; and on behalf of 
the United Kingdom Government, by Mr. G. G. Fitzmaurice, Mr. J. E. 8. 
Faweett, and Mr. W. V. J. Evans. The judgment of the Court was 
given on May 19, 1953.8 

The submissions of the two parties were rested on the Declaration of 
July 16, 1926, and the judgment of the Court of July 1, 1952. The 
Hellenic Government asked the Court to hold that the Ambatielos claim, 
based upon the provisions of the treaty of November 10, 1886, does not 
prima facie appear to be unconnected with those provisions, and as a 
consequence that the Court should decide that the United Kingdom is 
under an obligation to submit to arbitration in accordance with the Declara. 
tion of 1926. It also asked that the Court would declare that it would 
assume the functions of arbitrator in the event of the parties accepting its 
jurisdiction, and to fix the time limits for the filing of a reply and a re- 
joinder upon the merits of the dispute. These submissions were not 
changed in the course of the reply. 

In its rejoinder, the United Kingdom asked the Court to hold and 
declare that it is not under an obligation to submit to arbitration in 
accordance with the Declaration of 1926; but this was modified in the 
course of the hearings. There, the Court was asked to declare that the 
United Kingdom was not under an obligation to submit to arbitration 
unless this claim is based on the treaty of 1886; and that the Amhatielos 


1 1.C.J. Reports, 1952, p. 28; this JourNAL, Vol. 46 (1952), p. 733. 


21.C.J. Reports, 1952, p. 89. 
31.C.J. Reports, 1953, p. 10; this JouRNAL, Vol. 47 (1953), p. 708. 
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claim is in fact unrelated to the treaty of 1886. The claim does not have 
its substantive foundation in the treaty of 1886, and for the following 
reasons it is not subject to adjudication: 


the claim does not come within the scope of the treaty; 

no violation of the treaty occurred; 

local remedies were not exhausted; and 

. the claim is at best based upon principles of international law 
not incorporated in the treaty of 1886. 


as of 


Even if the claim is based upon the treaty of 1886, the United Kingdom is 
not obliged to submit to arbitration because of the non-exhaustion of local 
remedies, the undue delay in advancing the claim, and the abuse and 
delay of the process of the Court in that no reference was made to it 
until April 9, 1951. 

The Court held that the question now before it was whether the United 
Kingdom is under an obligation to accept arbitration insofar as the 
claim is based on the treaty of 1886. Both parties rested their case on 
the Declaration of 1926 and the judgment of July 1, 1952. The Declara- 
tion of 1926 was agreed upon for the purpose of safeguarding the interests 
of the parties with respect to claims on behalf of private persons, for 
which the termination of the treaty of 1886 and the protocol signed at the 
same time would have meant that there was no remedy to arrive at 
amicable settlement. The Agreement of 1926 applies to a category of 
differences which is limited in character, 7.e., it applies to differences 
on the validity of claims in behalf of private persons based on the treaty 
of 1886. 

In pursuance of the final pronouncement of July 1, 1952, the Court 
should refrain from dealing with any questions of fact or of law falling 
within ‘‘the merits of the difference’’ of ‘‘the validity of the claim.’’ By 
deciding such questions the Court would encroach upon the jurisdiction 
of the Commission of Arbitration. The object of inserting the words ‘‘in 
so far as this claim is based on the Treaty of 1886’’ was to indicate the 
character which the claim must possess in order to be the subject of 
arbitration in accordance with the Declaration of 1926. 

The United Kingdom Government contended that before the Court 
ean decide upon arbitration, it must decide whether the claim is actually 
based on the treaty of 1886 in the sense that the facts alleged would 
constitute a violation of the treaty. The Court does not accept that con- 
tention, as it would entail the substitution of the Court for the Com- 
mission of Arbitration. The two parties must have intended that the 
genuineness of the treaty of 1886 would have been authoritatively decided 
by the Commission. In the absence of any manifestation of the common 
intention of the parties, the Commission of Arbitration would be deprived 
of a part of its competence. 
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The fact that the claim must be ‘‘based upon’’ the provisions of the 
treaty of 1886 can only mean that the claim will eventually stand or fall 
according to the way the provisions of the treaty are construed. Even 
the British Government, in its contention to the Court, admits that if 
the Hellenic Government shows a construction which can be defended, 
then there are reasonable grounds for concluding that its claim is based 
upon the treaty. The Court’s power of appreciation will be exercised on 
the question of whether the problem presented is of such character as to 
fall under the Declaration of 1926; but it must not be carried to the 
extent of deciding on the merits of the differences. It is not sufficient that 
a claim prima facie be made to appear to be unconnected with the treaty 
that the Court would be without jurisdiction; nor is it necessary that the 
Court should determine as a substantive issue whether the claim was 
actually or genuinely based on the treaty. The first of these would be 
an insufficient reason for jurisdiction; the second would lead to the 
substitution of the Court for the Commission of Arbitration. It is suf- 
ficient if an interpretation is based on a tenable argument, whether or 
not it ultimately prevails; there would be reasonable grounds for conclud- 
ing that the claim is based on the treaty in such case. Accordingly, the 
Court held that the United Kingdom is under an obligation to co-operate 
with Greece in constituting a Commission of Arbitration, in accordance 
with the protocol of 1886 as provided in the Declaration of 1926. 

The Court then dealt with the contentions put forward by Greece and 
contested by the United Kingdom—these were the arguments based on 
most-favored-nation treaties and the argument based on free access to 
the Court. The Court concluded that, in a case of this kind, in which 
the Hellenic Government was presenting a claim on behalf of a private 
person based on the treaty of 1886, the arguments did not matter. It 
was enough that apart from them there would be a basis for jurisdiction. 
The Court also dealt with the delay presented by the United Kingdom; 
but this was found to be entirely outside of the terms of the Declaration 
of 1926 which it was the Court’s task to interpret, and the Court did 
not consider that the Hellenic Government had done anything improper 
in instituting the proceedings against the United Kingdom on April 
9, 1951. 

The Court therefore found that the United Kingdom is under an 
obligation to submit to arbitration, in accordance with the Declaration of 
1926, the difference as to the validity, under the treaty of 1886, of the 
Ambatielos claim. 

The four dissenting judges—Sir Arnold MeNair, President, and Judges 
Basdevant, Klaestad, and Read—first emphasized the duty of the Court 
to hold whether there was an obligation in accordance with the Declaration 
of 1926, to arbitrate the difference as to the validity of the Ambatielos 
claim insofar as it is based on the treaty of 1886. It was called on in 
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this case to say whether or not there exists an obligation to set up a Com- 
mission of Arbitration, which would have the task of studying the 
validity of the Ambatielos claim. In the opinion of the dissenting judges, 
the Court in the present case must make an investigation similar to that 
in the case of the Interpretation of Peace Treaties,* to ascertain whether 
the conditions necessary to establishing an obligation to arbitrate are 
present. The Court’s power to consider the reasons determining its 
decisions is not limited by the fact that the Commission of Arbitration 
may be constituted for the purpose of deciding as to the validity of the 
Ambatielos case. The minority opinion proceeds on the theory that the 
Court has always considered it necessary to establish positively and not 
merely prima facie grounds that the state in question had in some form 
given its consent to the procedure. 

The claims referred to in the Declaration of 1926 were claims ‘‘based on 
the provisions of the Treaty’’ of 1886. The words of the treaty should 
be construed in the natural and ordinary meaning, and a reading of the 
Declaration as a whole confirms the view that the natural meaning 
corresponds with the purpose which the parties had in mind. The line 
to be followed must therefore be whether the dispute of the validity of 
the claim should be decided by the application of the provisions of the 
treaty of 1886. 

The claim had its origin in a contract between Mr. Ambatielos and 
the British Ministry of Shipping. The claim was itself submitted to the 
British courts by the common accord of the parties, and the Admiralty 
court gave judgment against it, which called for some action in the Court 
of Appeal by Ambatielos; he had subsequently abandoned his appeal. 
Is the claim of the Hellenic Government against the United Kingdom, 
based upon the situation as it had developed, within the framework of 
the treaty of 1886? An article of the treaty of 1886 provides for free 
access to the courts, but it says nothing with regard to the production of 
evidence. Free access to the courts is one thing; proper administration 
of justice is another. This was a distinction which was properly drawn in 
1930 by a subcommittee of a Committee of Experts for the Progressive 
Codification of International Law. The clause does not do more than 
provide for free access and for national treatment, as regards conditions, 
restrictions, taxes, and the employment of counsel. It is not enough that 
the Hellenic Government points to the violation of general international 
law; and the minority do not consider it possible to base the obligation on 
an extensive interpretation of the most-favored-nation clause. 

For these reasons, it was considered by the minority opinion that the 
Ambatielos claim did not fall within the category of claims in respect 
of which the United Kingdom had agreed to arbitration by the Declaration 


41.C.J. Reports, 1950, p. 65; this JouRNAL, Vol. 44 (1950), p. 742. 
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of 1926, and that the United Kingdom was under no obligation to submit 
to a procedure provided for by the Declaration. 


THE MInQuieRS AND EcreHOoS CASE 


This proceeding was instituted by a letter of December 5, 1951, by the 
British Ambassador at The Hague transmitting a certified copy of a 
Special Agreement between the Government of the French Republic and 
the Government of the United Kingdom, signed on December 29, 1950.5 
The instruments of ratification of the Agreement were exchanged at Paris 
on September 24, 1951. 

The Agreement sets forth that the two governments have made conflicting 
claims to the sovereignty over the islands and rocks of the Minquiers and 
Ecrehos groups, and to this end, the two governments which are parties 
to the Agreement request the Court to determine whether the sovereignty 
over the islands and rocks (insofar as they are capable of appropriation) 
of the Minquiers and Ecrehos groups belongs to the United Kingdom or to 
the French Republic. Article 2 of the Agreement proceeds to lay down 
the time limits for the filing of a British memorial, a French counter- 
memorial, a reply and a rejoinder by each side; the British Government 
requests that the original time limits for the filing of its reply be extended, 
and the French Government asked for a similar extension for the filing of 
its rejoinder. Accordingly, the case was ready for hearing as a con- 
sequence of the exchange of the last of these documents on March 28, 1953. 

The British Government appointed as its Agent in the case Mr. R. S. B. 
Best, and the French Government appointed Professor André Gros as its 
Agent. The Court was presided over by the Vice President, inasmuch as 
the President was a national of one of the parties. The British argument 
was made by Sir Lionel Heald, Mr. Fitzmaurice, Professor Wade, and 
Mr. Harrison, and the French argument was made by Professor Gros. 
The proceedings were held between September 17 and October 8, 1953. 
The judgment of the twelve sitting judges was handed down on November 
17, 1953.° 

At the end of the British argument on October 6, the British claimed 
a declaration by the Court that the United Kingdom was entitled to full 
and undivided sovereignty over the islets and rocks of the two groups 
by reason of having established the existence of an ancient title, supported 
throughout by effective possession evidenced by acts which established 
effective sovereignty; and alternatively by reason of having established 
sovereignty by long effective possession alone. Two days later the French 
Government claimed a declaration that France possessed an original 
title to the islets and rocks of the two groups, but it was recognized that 
France had at all times confirmed this original title by an effective exercise 


5 British Treaty Series No. 103 (1951), British Parliamentary Papers, Cmd. 8422. 
61.C.J. Reports, 1953, p. 47. 
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of her sovereignty to the extent that conditions permitted. The follow- 
ing points were made in the French contention: 


(3) that the United Kingdom has been unable to establish that 
it had effective possession of these islets and rocks at the time of the 
conclusion of the Treaty of Paris of 1259, which made effective posses- 
sion the neccessary condition for English sovereignty over the various 
Channel Islands, or at any subsequent period; 


(4) that by the convention of August 2nd, 1839, the United King- 
dom and France brought into being, between a line three miles from 
low water mark on the island of Jersey and an ad hoc line defined in 
Article I of the Convention, a zone in which fishery of every type 
should be common to the subjects of the two countries ; 


(5) that the islets ana rocks of the Minquiers and Ecrehos groups, 
being within the common fishery zone as so defined, were, in 1839, 
subjected by the Parties to a régime of common user for fishery 
purposes, without the territorial sovereignty over these islets and 
rocks being otherwise affected by the said Convention; 


(6) that the acts performed by each Party on the islets and rocks 
subsequently to August 2nd, 1839, are consequently not capable of 
being set up against the other Party as manifestations of territorial 
sovereignty, with the result that such sovereignty belongs to-day to 
that one of the Parties to whom it belonged before August 2nd, 1839; 


(7) that this ‘‘critical date’’ would still apply even if the construc- 
tion put upon the Convention of August 2nd, 1839, by the French 
Government should be incorrect, since the Government of the United 
Kingdom was not unaware of this interpretation or of the possibility 
it afforded to the Government of the United Kingdom and to British 
subjects to benefit from the institution of a common user of the islets 
and rocks of the two groups for fishery purposes, as this resulted, in 
the mind of the French Government, from Article 3 of the Convention 
of August 2nd, 1839; 


(8) that, even if the ‘‘critical date’’ should be fixed at a date 
subsequent to August 2nd, 1839, the acts of possession invoked by the 
Government of the United Kingdom do not satisfy the conditions re- 
quired by international law for the acquisition or preservation of 
territorial sovereignty ; 

(9) that, furthermore, France in the nineteenth and twentieth 
centuries has performed the acts of sovereignty required, having 
regard to the special character of these islets, and has assumed the 
essential responsibilities inherent in her sovereignty. 


The summations of the parties came to this end: The United Kingdom 
claimed title ‘‘under international law to full and undivided sovereignty 
over all the islets and rocks of the Minquiers and Ecrehos groups.’’ The 
French Government made its claim slightly smaller by saying that France 
had ‘‘sovereignty over the islets and Rocks of the Minquiers and Ecrehos 
groups’’ insofar as these islets and rocks are capable of appropriation. 
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By the formulation of Article 1, the parties excluded the status of res 
nullius as well as that of condominium. The Court had therefore to 
determine which party produced the most convincing proof of title to 
both or one of the groups, and having conflicting claims, each party had 
to prove its alleged title and the facts upon which it relied. 

The group of islands lies between the British channel of Jersey and 
the coast of France. They each consist of two or three inhabited islands, 
many smaller islets and a great number of rocks. The Ecrehos group 
lies northeast of Jersey 3.9 sea miles from that island, measured from 
the rock nearest thereto and apparently above water, and 6.6 sea miles 
from the coast of France measured in the same way. The Minquiers 
group lies 9.8 sea miles south of Jersey and 16.2 sea miles from the French 
mainland measured in the same way; but this group lies only 8 miles from 
the Chausey Islands which belong to France. 

The United Kingdom derives the title which it claims from the conquest 
of England in 1066 by William, Duke of Normandy. The union of 
these islands lasted until 1204, when King Philip Augustus of France 
drove the Anglo-Norman forces out of continental Normandy; but the 
attempts made to occupy the islands were not successful except for brief 
periods when some cf them were taken by French forces, though there is 
some ground for saying that all of the islands remained as before, united 
with England. The French Government does not dispute that the 
islands of Jersey, Guernsey, Alderney, Sark, Herm, and Jethou continue 
to be held by the English; but it denies that the Ecrehos and Minquiers 
groups were held by them after the dismemberment of the Duchy of 
Normandy in 1204. 

The Court pays some attention to the Treaty of Paris of 1259, but it 
concludes that nothing can be deduced from the text of the treaty with 
regard to the status of the Minquiers and Ecrehos groups. The Treaty 
of Calais of 1363 provides that the King of England shall have and shall 
hold all islands which he ‘‘now holds’’; but as it is not said which of these 
islands were held by the English King, it is not possible to draw any 
conclusion as to the status of the islets in dispute. In general, the 
treaties do not specify which islands were held by which king; this question 
depends on the facts which cannot be deduced from the texts of these 
treaties. Certain references to the islands are contained in medieval 
charters. The Court relies upon a reference in a charter of 1200 and a 
reference in a charter of 1203; but it does not feel that it can draw from 
these considerations any definite conclusion as to the sovereignty over 
the Ecrehos and Minquiers groups. 

The French Government stated that the King of England after 1066, 
in his capacity as Duke of Normandy, held the Duchy in fee of French 
kings. Among other instruments, it relied on a judgment of the Court 
of France of April 28, 1202, and it said that it is, in the opinion of the 
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Government, a presumption in favor of the French claim to sovereignty 
over the two groups. The existence of this judgment was denied by 
the British Government, and its consequences as a valid judgment were 
impugned. The Court declared that, whatever the existence, validity, 
scope, and consequences of the judgment of 1202, it was not executed in 
respect of the two groups, the French kings having refused to claim 
possession even for brief periods; and certainly its legal force today 
‘cannot depend upon legal consequences which are asserted after an 
interval of more than seven centuries, nor would that result be demanded 
by historical events. It is true that some mutation was shown in the 
status of the Channel islands, but it was not a mutation which could 
show a direct presumption deduced from the events of the Middle Ages. 

On August 2, 1839, the French and British governments concluded a 
fishery convention, but it is acknowledged between them that this con- 
vention did not settle the question of sovereignty over the Ecrehos and 
Minquiers groups. The Court did not consider it necessary to determine 
whether the waters of the Ecrehos and Minquiers groups are inside or 
outside of the common fishery grounds established by Article 3. It could 
not admit that a common fishery zone should exclude a party from 
replying on acts intended to be a manifestation of sovereignty. The 
above-mentioned contention as to exclusion of acts subsequent to 1839 is 
not compatible with the attitude the French Government has taken since 
that time. The parties discussed at length the question as to the critical 
date; but inasmuch as sovereignty was not a question in 1839, since the 
dispute over sovereignty arose in 1886 or 1888, there was no reason for 
excluding subsequent facts. There was a point, for instance, as to a 
fishery convention of 1867, and as to a submarine telegraph convention of 
1859; but no evidence was produced showing that it was the intention 
of the contracting parties to include Ecrehos and Minquiers within the 
terms of ‘‘dependencies.”’ 

As to the Ecrehos group, the Court took first the evidence offered by 
the British which deals with various acts of France, particularly in the 
fourteenth century, and which caused the Ecrehos group and Jersey to 
cease a close relationship maintained for many years. The United King- 
dom relied upon an examination of certain fishermen in 1706; but this 
cannot be said to have been a measure naturally taken against a fugitive 
other than a British subject. Certain evidence was admitted by the 
Court which grew out of the plague at Rouen in 1754; the Court did not 
find the texts offered clear as to their consequences. With regard to the 
proceedings conducted in the courts of Jersey in 1826 and in years 
subsequent, the facts showed that Jersey courts exercised criminal jurisdic- 
tion in respect to the Ecrehos group for nearly one hundred years. For 
a long period of time the Jersey authorities have been disposed to exercise 
ordinary local jurisdiction in respect to Ecrehos; for instance, in 1884, 
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a customs house was established in the Ecrehos by the Jersey customs 
authority, and the islands have been regularly included in the census 
enumerations taken in Jersey. By a British treasury warrant of 1875, 
constituting Jersey as a port of the Channel islands, the ‘‘Ecrehos rocks’’ 
were included within the limits of that port. In many ways, Jersey 
authorities have paid official periodical visits to the Ecrehos since 1885, 
and they have carried out various works and constructions there. 

On the French side, it would seem that early in the nineteenth century 
the French were disposed to treat Ecrehos as res nullius; this was as late 
as 1884, though in 1886 a claim was made to treat for the first time the 
sovereignty over the Ecrehos as falling within the confines of the Republic 
“‘@ la lumiére des nouvelles données historiques et géologiques.’’ The 
Court found that British authorities during the greater part of the 
nineteenth century and in the twentieth century had exercised state 
functions in respect of the Ecrehos group; and that the French Govern- 
ment had not produced evidence showing that it has valid title to the 
group. In such circumstances, it was held that the sovereignty of such 
group belonged to the United Kingdom. 

The Court was then disposed to deal with the claim by both parties 
over the Minquiers group, and it began with the evidence offered by the 
United Kingdom. Dealing with earlier cases in 1615 and subsequent 
years, the Court found that a court of Jersey, which was held ‘‘on the 
fief’’ and whose officers had taken charge of vessels by reasons of its 
orders, had naturally treated things found on the islands and brought 
into court as things found ‘‘on the fief’’; this would be in accordance 
with the ‘‘Grand Coutumier de Normandie’’ (de Gruchy edition, pp. 
48-50). It was difficult therefore, to imagine this disposition of these 
eases unless they were considered part of the fief of Noirmont. The 
United Kingdom Government relied upon the disposition of articles by 
a court in 1692, but these documents were not produced, and it could not 
be seen on what ground the judgment was based. The same was true 
of claims to prizes in 1779, 1811 and 1917; for it was not shown that the 
court of Jersey would have lacked jurisdiction if the salvage had taken 
place outside the territory of Jersey. Inquests on corporations were held 
at the Minguiers in 1850, 1938 and 1948, but they showed that jurisdiction 
was exercised in respect of these islands. Contracts of sale relating to 
real property in Minquiers have been registered in public deeds of the 
Island of Jersey since 1899, and over several years, customs house au- 
thorities have treated the census enumerations as within their registra- 
tion. These facts show that Jersey authorities have in several ways 
exercised ordinary local administration of the Minquiers during a long 
period of time. The evidence produced by the United Kingdom Govern- 
ment shows that the Minquiers group in the seventeenth century was 
treated as a part of the fief of Noirmont in Jersey, and that British au- 
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thorities exercised functions in respect of this group during a considerable 
part of the nineteenth and twentieth centuries. 

The French Government on its side returned to legislation concerning 
the Chausey Islands; but no deduction could be made from this fact, 
for the French title to the Chausey Islands was admitted down to 1764. 
In 1784, the French application for a concession for the islands was 
not granted by a French national group, as ‘‘it reveals certain fears of 
creating difficulties with the English crown.’’ Such things as aids to 
navigation erected for seventy-five years were not opposed by the United 
Kingdom, for they protected shipping against the dangerous reefs of 
the Minquiers. 

The Court reviewed the travel of the French Prime Minister and the 
Air Minister in 1938 to Minquiers in order to inspect the buoying, and 
the erection in 1939 of a house on an islet with a subsidy from the Mayor 
of Granville; it also reviewed recent hydro-electric projects for the in- 
stallation of tidal power in the region. Yet it did not find that these facts 
were sufficient to show that France had a valid title to the Minquiers group. 

A perusal of the diplomatic exchanges between the two governments 
since the beginning of the nineteenth century confirmed this view, for 
it was not until 1888 that a note of August 27 from the French Govern- 
ment made claim to the group for the first time. In such circumstances, 
and having regard to the evidence produced by the United Kingdom, the 
Court concluded that the Minquiers group belongs to the United Kingdom. 

On November 17, 1953, the unanimous finding of the Court was that 
sovereignty over the islets and rocks of the Ecrehos and Minquiers groups, 
insofar as these islets and rocks are capable of appropriation, belongs to 
the United Kingdom. 

Judge Alvarez declared that he concurred with the judgment for 
different reasons; he objected to the reliance on historical statutes in 
the written proceedings and the oral arguments, and he proposed that 
account be taken of the state of international law, and its present tendencies 
in regard to territorial sovereignty. 

Judge Basdevant traced the title of the English kings to the Duke of 
Normandy’s conquest of England in 1066. He found that the judgment 
of 1202 did not apply in this case, as it was given against the Duke of 
Normandy. He held that in the earliest stages of the period, it was one 
of strife, and that conditions were not right for the settlement of this 
dispute. The result was that the uncertain situation continued for a long 
period during which both sides were disinterested in the islands. The 
question of sovereignty was not really raised until the convention con- 
cerning fisheries in 1839. In recent years, the interpretation of the 
medieval decisions in a sense giving the islets to the King of England 
had been made in a flexible manner so that British interests had acted in 
moderation, hesitating to exercise the full rights which the United King- 
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dom now claims. It is to be hoped that this will be continued, but the 
judgment of the Court is to be approved in any case. 

Judge Levi Carneiro gave an opinion of twenty pages under twenty- 
three headings, which is very loose indeed, and the arguments are not 
closely connected with the result of the opinion. He not only reviewed 
the pieces of evidence discussed in the opinion, but also assembled two 
further pieces of evidence to be studied. The last of these is super- 
erogatory, referring to a conclusion which hardly results from the opinion 
which he gave. 

THE NoTTeBOHM CASE 


The proceedings in this case were instituted by an application filed in 
the Registry on December 17, 1951, by the Government of the Principality 
of Liechtenstein against the Government of the Republic of Guatemala. 

The application referred to the Declaration of January 27, 1947, by 
which the Government of Guatemala accepted the compulsory jurisdiction 
of the Court; it also referred to the Declaration of March 29, 1950 (done 
March 10, 1950), by which the Principality of Liechtenstein became a 


party to the Statute of the Court. 
The Guatemalan Declaration of January 27, 1947, was in the following 


terms: 
[translation from the Spanish] 


The Government of Guatemala declares that, in accordance with 
Article 36 (ii) and (iii) of the Statute of the International Court of 
Justice, it recognizes as compulsory, tpso facto and without special 
agreement, in relation to any other State accepting the same obliga- 
tion, and for a period of five years, the jurisdiction of the Court in 
all legal disputes. This declaration does not cover the dispute be- 
tween England and Guatemala concerning the restoration of the 
territory of Belize, which the Government of Guatemala would, as it 
has proposed, agree to submit to the judgment of the Court, if the 
case were decided ex aequo et bono, in accordance with Article 38 (ii) 


of the said Statute. 


Guatemala, 27 January 1947. 
(Signed) E. Silva Pena. 


On March 29, 1950, the following Declaration was made by the Govern- 
ment of Liechtenstein: 


The Government of the Principality of Liechtenstein, duly au- 
thorized by His Serene Highness, the reigning Prince Frang¢ois 
Joseph II, in accordance with the Order of the Diet of the Principality 
of Liechtenstein dated 9th March 1950, which came into force on 10th 
March 1950, 


declares by these presents that the Principality of Liechtenstein 
recognizes as compulsory ipso facto and without special agreement in 
relation to any other State accepting the same obligation, the juris- 
diction of the International Court of Justice in all disputes concerning: 
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(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact, which, if established, would constitute 
a breach of international obligation ; 

(d) the nature and extent of the reparation to be made for a breach 
of international obligation. 


The present Declaration, which is made under Article 36 of the 
Statute of the International Court of Justice, shall take effect from 
the date on which the Principality becomes a Party to the Statute 
and shall take effect as long as the Declaration has not been revoked 
subject to one year’s notice. 


Done at Vaduz, 10th March 1950. 


On behalf of the Government of the 
Principality of Liechtenstein 


Head of Government 
(Signed) A. Frick. 


The application stated that Mr. Friedrich Nottebohm was a national 
of Liechtenstein ; and that the Government of Guatemala has acted toward 
his person in a manner contrary to international law. This was described 
in the claims submitted by Liechtenstein as follows: 


(a) that the Government of Guatemala has acted contrary to inter- 
national law and has incurred international responsibility by the 
unjustified detention, internment and expulsion of Mr. Nottebohm 
and by the sequestration and confiscation of his property; 


(b) that the Government of Guatemala is bound to restore to Mr. 
Nottebohm his movable and immovable assets as shown in the 
list appended to the Note of 6 July 1951 (Annex No. [) ; 


(c) that the Government of Guatemala is bound to grant full compen- 
sation to Mr. Nottebohm in respect of such property as it is not 
in a position to restore to him owing to physical destruction or 
for other reasons ; 


(d) that the Government of Guatemala is bound to pay full compensa- 
tion for the use of and profits derived from the sequestrated and 
confiscated assets and properties as well as for damage, deprecia- 
tion and other losses sustained in respect of the said assets and 
properties as the result of or in connection with their sequestra- 


tion or confiscation ; 


(e) that the Government of Guatemala is bound to pay full compensa- 
tion for the unlawful detention and internment of Mr. Nottebohm 
as well as for preventing him in a manner amounting to un- 
justified expulsion, from returning to Guatemala; 


(f) that the Court shall determine the amount of compensation due 
to the Government of the Principality of Liechtenstein under (c), 
(d), and (e) above. 
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(e) 


I. 
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Within the time-limits fixed by an order of January 26, 1952, and extended 
by an order of March 7, 1952, the Government of Liechtenstein filed its 
memorial. 

On September 15, 1952, before the expiry of the time limit fixed by 
the order of March 7, 1952, for the filing of the Guatemalan memorial, a 
communication was received from Guatemala dated September 9, 1952. 
In this was set out the following contentions on the part of Guatemala: 


[translation from the Spanish] 


(a) That the Republic of Guatemala recognized the compulsory 


jurisdiction of the Court, but not in an absolute and general form, 
since this would have implied an indefinite submission to the 
detriment of its sovereignty and not in accordance with its in- 
terest, if by reason of unforeseen circumstances the international 
situation changed ; 


(b) That it accepted this recognition for a period sufficiently long to 


enable it, during this period, to elucidate and settle any legal 
disputes which had arisen or which might arise, and sufficiently 
short to avoid the indefinite prolongation of a judgment or the 
submission of future questions, the genesis and circumstances of 
which could not be foreseen and would affect future governments 
and perhaps future generations of Guatemalans; 


That during the period of five years which began on January 27th, 
1947, and expired on January 26th, 1952, as up to the present 
date there has not existed and does not exist any legal dispute, 
since Guatemala has not entered into any lawsuit contesting any 
claim ; 


(d) That the time-limit provided for in its Declaration of January 


27th, 1947, expired with the last hour of January 26th, 1952, and 
that from this moment the International Court of Justice has no 
jurisdiction to treat, elucidate or decide cases which would affect 
Guatemala, except if Guatemala prolongs the duration of its 
declaration, submits itself by depositing a new declaration with 
the Secretary-General of the United Nations, or signs a special 
protocol of submission with any other interested State ; 


That in the absence of these last conditions, the Government of 
Guatemala is, much to its regret, unable for the moment to appear 
before the International Court of Justice in any given case. 


In support of the argument that this communication, determining 
disputes relating to the Court’s jurisdiction, was only applicable to 
questions whether a given dispute fell within the categories enumerated 
in Article 2, it proceeded in this connection to make the following 


statements: 


[translation from the Spanish] 


That the Government of the Republic of Guatemala has taken note 
of the claim presented by the Government of the Principality of 
Liechtenstein on supposed official acts to the alleged detriment of 
Mr. Federico Nottebohm. 


II. 


ITI. 


IV. 


VI. 


VII. 


VIII. 


IX. 
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That this Ministry is quite willing to begin negotiations with the 
Government of said Principality, with a view to arriving at an 
amicable solution, either in the sense of a direct settlement, an 
arbitration, or judicial settlement, with a preference for the last 
mentioned by means of the High Tribunal presided over by 
Your Excellency. 


That in the present circumstances, since the jurisdiction of the 
International Court of Justice in relation to Guatemala has 
terminated and because it would be contrary to the domestic 
laws of that country, my Government is unable to appear and to 
contest the claim which has been made. 


That as a consequence, it cannot, for the time being, appoint an 
Agent in the case in question. 


That the attitude of Guatemala is not one of default or of 
voluntary absence, but, on the contrary, is based on great respect 
for the domestic laws in force in our country and the need for 
enforcing them, and for the terms of the Statute of the Court 
and of the Guatemalan declaration of January 27th, 1947, 
formulated in accordance with the said Statute. 


That in no case should all or any part of this Note be considered 
as a reply, affirmative or negative, or a default or voluntary 
absence, but as a statement of its inability to appear before this 
High Tribunal. 


That the competent organs of my Government are at present 
studying the desirability and the terms of a new declaration of 
submission in conformity with the said Article 36, paragraphs 
(ii) and (iii), of the Statute of the International Court of Justice. 


That in its case and as soon as this new declaration of submis- 
sion is definitely approved by the competent organs of State with 
a view to accepting the compulsory jurisdiction of the Court, it 
will immediately deposit this declaration with the Secretary- 
General of the United Nations in order that it shall serve as a 
norm for jurisdiction in relation to Guatemala and other States, 
on a basis of reciprocity, so far as new disputes, as well as those, 
if any, which were waiting to be dealt with or decided on January 
27th, 1952, are concerned. 


And, finally, that not withstanding the foregoing and while 
formulating the declaration referred to in the foregoing sub- 
paragraphs VII and VIII, this Ministry is perfectly willing to 
consider, in agreement with any other interested State, the terms 
of a special protocol submitting to the Court any matter in 
controversy which may fall within the cases set out in Article 36, 
paragraphs (ii) and (iii), of the Statute of the International 
Court of Justice. 


This position taken by Guatemala placed the Court in a very questionable 
situation. The Court seemed bound to wait for negotiations between the 
parties to proceed; but there was a limit to its time. By an order of 
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March 21, 1953,’ it fixed the time limit in which the Government of 
Liechtenstein might file its observations on the statement made by 
Guatemala ; in other words, it fixed the fact that the statement of Guatemala 
had advanced a preliminary objection to the jurisdiction of the Court. 
However, this conclusion had taken about six months. 

The statement which was filed by Liechtenstein on May 21, 1953, sub- 
mitted the following conclusions: 


(A) It must be a matter for consideration by the Court whether the 
communication of the Government of Guatemala of the 9th 
September 1952 constitutes a Preliminary Objection within the 
meaning of Rule 62 of the Rules of the Court or a refusal, 
amounting to a default, to plead before the Court. 


(B) The present observations of the Government of Liechtenstein 
are based on the assumption that the communication of the 9th 
September 1952 constitutes a Preliminary Objection to the 
jurisdiction of the Court. This assumption is adopted without 
prejudice to the right of the Government of Liechtenstein to 
invoke the provisions of Article 53 of the Statute of the Court. 


(C) The terms of the Declaration made by Guatemala on the 27th 
January 1947, in accordance with Article 36 (ii) and (iii) of 
the Statute of the International Court of Justice and submitting 
to the jurisdiction of the Court for a period of five years, are 
sufficient to confer jurisdiction upon the Court to hear and 
determine any case in which proceedings were instituted prior 
to midnight, the 26th January 1952. 


(D) The International Court of Justice has the competence, in 
accordance both with Article 36 (vi) of the Statute and with 
general principles of international law, to determine questions 
relating to its own jurisdiction. 


(E) The alleged incapacity (which is not admitted) of the Govern- 
ment of Guatemala under the laws of Guatemala to appear in 
the present case after the 27th January 1952, in no way affects 
either the obligations of that Government under international 
law or the jurisdiction of the Court. 


(F) Accordingly, the Government of Liechtenstein request the Court 
to assume jurisdiction over the questions raised by the Govern- 
ment of Liechtenstein in their application of the 10th December 
1951, and to reject the contrary contentions of the Government of 


Guatemala. 


By an exceptional procedure, the Agent of Liechtenstein was later per- 
mitted to file with the Court an additional ground of decision which 


reads as follows: 


(G) The Government of Liechtenstein reserve their right to invoke, 
should the necessity arise, the provisions of Article 53 of the 
Statute of the Court in relation to the merits of the present 


dispute. 


71.C.J. Reports, 1953, p. 7. 
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The Court gave time to the parties to negotiate a settlement; not having 
been informed of any such negotiations, it fixed November 10, 1953, for 
the parties to submit their arguments. On November 9, 1953, the Court 
received a telephone message from the Guatemalan Government requesting 
that the oral proceedings be postponed, and in the event of a postponement 
not being granted that the Court confine its discussion directly to the 
obligation assumed by Guatemala. 

The hearing was conducted on November 10, 1953. Liechtenstein was 
represented by its Agent and by counsel; the Republic of Guatemala 
was not represented. The Court ‘‘did not consider it proper to change’’ 
the date, and on November 18, 1953, its judgment was rendered rejecting 
the Guatemalan preliminary objection.* 

The Court took notice of the fact that for the present it had to examine 
only the preliminary objection and that its judgment should deal with 
that alone. The argument of Guatemala was contained chiefly in the 
communication of September 9, 1952. It stated that the Government 
had noted that the acceptance of compulsory jurisdiction had ceased to 
be in force on January 26, 1952, and that after that date the Court did not 
have jurisdiction to deal with any case. Liechtenstein asked the Court 
to deal with this question, because of the last paragraph of Article 36 of 
the Statute, which reads as follows: 


In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


Paragraph (vi) of Article 36 of the Statute of the Court is drafted in 
the broadest terms. There is nothing to indicate that it is limited to a 
restriction upon the previous paragraphs of the article. Indeed, the rule 
of law has been consistently accepted by general international law; since 
the Alabama case it has been recognized that an international court has 
power to interpret the instruments which govern its jurisdiction, and this 
principle is expressly recognized by Articles 48 and 73 of The Hague 
Conventions of July 29, 1899, and October 18, 1907. Paragraph (vi) of 
Article 36 therefore suffices to invest the Court with the power to adjudicate 
on its jurisdiction. Even if this were not the case, however, the Court, 
‘whose function is to decide according to international law such disputes 
as are submitted to it,’’ should follow what is laid down by general inter- 
national law. 

Guatemala is really putting forward a new interpretation of the Statute 
by contending that the compulsory jurisdiction is accepted for the limited 
period during which the jurisdiction is accepted. The interpretation is 
new because it appears never before to have been advanced. The question 
arose in the Permanent Court of International Justice, in the Losinger 
Case and in the Phosphates in Morocco Case; but in both cases the parties 
confined themselves to raising other objections to jurisdiction. It was 


8I.C.J. Reports, 1953, p. 111. 
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first raised in the Guatemalan communication addressed to the Council 
of the United Nations on August 27th, 1952, and in the communication to 
the Court on September 9, 1952. The Court was chiefly concerned with 
the scope and meaning of the Declaration made by Guatemala on the basis 
of Article 36, paragraph (ii), of the Statute. The purpose of that article 
is to regulate the seizing of the Court. It is dominated by the Declaration 
emanating from the party to the Statute when recourse is had to compulsory 
jurisdiction in accordance with the article. The seizing of the Court is 
one thing, while the administration of justice is another. Once the Court 
is regularly seized, it must exercise its powers. At the time the application 
was filed, the Declarations of Guatemala and Liechtenstein were both in 
foree. The Declaration of Guatemala ceased to be in force by the expiry 
of the period for which it was set up; but this event does not determine 
the exercise of jurisdiction. That fact is extrinsic to the jurisdiction to 
be exercised by the Court; it cannot therefore deprive the Court of the 
jurisdiction which had been established. 

The Government of Guatemala referred in its communication of Sep- 
tember 9, 1952, to provisions in the laws of that country; and the Govern- 
ment of Liechtenstein used this on which to base a contention that national 
laws cannot take precedence over the rules of international law. The 
Court did not think that Liechtenstein’s view was correct. The point 
was made that the law of Guatemala did not authorize it to be represented 
before a court which had no power to adjudicate. Once this point was 
settled by this adjudication, there should be nothing to prevent the govern- 
ment from appearing in accordance with the Statute and the Rules. 

The Court was thus unanimous in rejecting the preliminary objection 
presented by the Government of the Republic of Guatemala; and it 
resumed the proceedings on the merits by fixing the time limits for the 
rest of the procedure: January 20, 1954, for the filing of the Guatemalan 
counter-memorial; February 25, 1954, for the filing of the Liechtenstein 
reply; and April 10, 1954, for the filing of the Guatemalan rejoinder. 

Judge Klaestad seems to have felt it necessary to state his views. He 
stated that the jurisdiction of the Court existed when the application 
was filed, and that it could not be modified by the expiry of the Declara- 
tion. As to the provisions of the Guatemalan national law, he held that 
such national provisions cannot be invoked against the rules of inter- 
national law. 

One result of the ruling has been that in December, 1953, Guatemala 
appointed an Agent for the case. It may be expected, therefore, that 
Guatemala will contest the case in regular style. 


THE CASE OF THE MONETARY GOLD REMOVED FROM RoME IN 1943 


On May 19, 1953, proceedings in the Case of the Monetary Gold Re- 
moved from Rome im 1943 (Italy v. France, the United Kingdom and the 
United States) were instituted by Italy. 
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On September 16, 1943, the Germans seized 2,338.7565 kilograms of 
monetary gold which was deposited at the Hotel de la Monnaie and the 
Bank d’Italie in Rome. This gold was wrongfully transferred to the 
German Government. Part 3 of the Final Act of the Paris Conference on 
Reparations, signed by eighteen states on January 14, 1946, provides that 
monetary gold found in Germany should be pooled for distribution as 
restitution among the countries participating in the pool, in proportion 
to their respective losses of gold through looting or by wrongful removal 
to Germany. In pursuit of this provision, the governments of the United 
States of America, France, and the United Kingdom established a Com- 
mission for the Restitution of Monetary Gold, and invited the govern- 
ments to submit their claims to this Commission. The Italian Govern- 
ment claimed that 88.5 per cent of the share capital of the Bank of Albania 
was the property of the Italian state; it submitted a claim to participate 
in the distribution of the pool accordingly. The Tripartite Commission 
had been seized with a similar claim from the Albanian Government. By 
a decision of November 17, 1950, communicated to Italy and Albania by 
letters of December 5, 1950, the Commission decided that it was in- 
competent to determine the question, which it submitted to the Govern- 
ments of the United States, France, and the United Kingdom for decision. 
These governments, being in disagreement on the law, by an Agreement of 
April 25, 1951, agreed to have an arbitrator appointed by the President 
of the International Court to advise the three governments on the question 
whether this gold belonged to Albania, to Italy, or to neither of them. 
Professor Georges Sauser-Hall was named arbitrator by the President 
of the Court, and on February 20, 1953, he advised that the gold be- 
longed to Albania. The National Bank of Albania informed the three 
governments of its categorical opposition to the delivery of the gold to the 
United Kingdom. The Italian Government indicated its support of the 
démarche made by the National Bank of Albania; however, it decided 
to file with the Court an application for the determination of the question. 

On July 1, 1953, the Vice President of the International Court of 
Justice fixed the time limits for the receipt of the pleadings: November 2, 
1953, for the Italian memorial, and March 2, 1954, for the counter-memorial 
by the governments of France, the United Kingdom, and the United States 
of America, and the rest of the procedure was reserved for further action. 


Tue ‘‘ELECTRICITE DE BEYroutH’’ Company CASE 


On August 14, 1953, the French Government filed at The Hague an 
application instituting proceedings against the Lebanese Government 
concerning certain concessions for exploitation of public services to 
Lebanon. In this document a letter was enclosed from the French chargé 
d’affaires notifying the appointment of M. André Gros as Agent of the 
French Government. The Lebanese Government will be represented by 
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Professor Emile Tyan as Agent, according to a telegram dated September 
23, 1953. 

The case has to do with the execution of a concession for the supplying 
of electricity to Beyrouth. By an order of October 20, 1953, the Court 
fixed the time limits as follows: January 18, 1954, for the memorial, and 
April 28, 1954, for the counter-memorial, and the rest of the procedure 
has been reserved for further decision. 


CASE UNDER THE ASSEMBLY RESOLUTION OF DECEMBER 12, 1953 


On December 9, 1953, the General Assembly adopted a resolution which 
read as follows: 


The General Assembly, 


Considering the request for a supplementary appropriation of 
$179,420, made by the Secretary-General in his report (A/2534) for 
the purpose of covering the awards made by the United Nations 
Administrative Tribunal in eleven cases numbered 26, and 37 to 46 
inclusive, 


Considering the concurrence in that appropriation by the Advisory 
Committee on Administrative and Budgetary Questions contained in 
its twenty-fourth report to the eighth session of the General Assembly 
(A/2580), 

Considering, nevertheless, that important legal questions have been 
raised in the course of debate in the Fifth Committee with respect 
to that appropriation, 


Decides 


To submit the following legal questions to the International Court 
of Justice for an advisory opinion: 

‘*(1) Having regard to the Statute of the United Nations Administra- 
tive Tribunal aid to any other relevant instruments and to the 
relevant records, has the Generali Assembly the right on any 
grounds to refuse to give effect to an award of compensation 
made by that Tribunal in favor of a staff member of the United 
Nations whose contract of service has been terminated without 
his assent ? 

‘*(2) If the answer given by the Court to question (1) is in the 


affirmative, what are the principal grounds upon which the 
General Assembly could lawfully exercise such a right?’’ 


The adoption of this resolution was due to the presentation of supple- 
mentary estimates for the financial year 1953. On December 3, 1953, the 
representative of the United States of America, Mr. James P. Richards, 
made a speech objecting to the payment of the awards referred to; in the 
intervening days this speech was effectively answered. The position of 
the United States must be taken as the reason for the Assembly’s adoption 


of this resolution. 
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APPLICATION BY STATES NOT MEMBERS OF THE UNITED NATIONS 


On October 23, 1953, Finland filed with the Registry of the Court, in 
accordance with the Security Council resolution of October 15, 1946, a 
declaration accepting the jurisdiction of the Court with respect to disputes 
between Finland on the one hand and Sweden or Norway on the other 
hand, in accordance with the Provisions of the treaties of January 29 
and February 3, 1926. According to the resolution, such declarations are 
communicated by the Registry to other states entitled to appear before 
the Court. At the present time, the following states which are not 
Members of the United Nations have signed such declarations with regard 
to various treaties: Cambodia, Ceylon, Japan, Laos, Viet Nam, in respect 
to disputes arising under the Treaty of San Francisco of September 8, 
1951; and Italy in respect of disputes arising out of the seizure of monetary 
gold removed from Rome in 1943. 

On October 26, 1953, Japan applied to the Secretary General of the 
United Nations to learn the conditions under which Japan’s application 
to become a party to the Statute of the Court would be accepted; and 
on November 6, 1953, the Secretary of State of the Republic of San 
Marino made a similar inquiry. The Security Council of the United 
Nations on December 3, 1953, and the Assembly on December 9, 1953, 
replied to the questions. Both replies state that the states will become 
parties to the Statute on deposit of an instrument duly ratified after they 
have accepted by their laws the provisions of the Statute, the obligations 
of Members of the United Nations under Article 94 of the Charter, and 
an obligation to contribute to the expenses of the Court such equitable 
amounts as the General Assembly shall assess from time to time after 
consultation with its government. Neither state has thus far deposited the 
instrument required. 


ELEcTION oF Mr. Fropor IvANovicH KoZHEVNIKOV 


By a letter dated July 18, 1953, addressed to the President of the Court, 
Mr. Sergei Alexandrovich Golunsky resigned from the Court for reasons 
of health. The election of a successor was held in November of 1953. 
Both the Security Council and the General Assembly having voted for 
the same man, on November 27 the President proclaimed that Mr. Feodor 
Ivanovich Kozhevnikoy was a Judge of the Court. Mr. Kozhevnikov has 
been for some years a Professor of International Law at the University 
of Moscow, and he has published several articles which have placed him 
in a position of leadership. 


APPOINTMENT OF Mr. Juuio Lépez OLIVAN 


The resignation of Mr. Edvard Hambro from the post of Registrar of 
the Court took place in the summer of 1953, creating a vacancy which 
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the Court was bound to fill. In filling this vacancy, the Court did not 
proceed according to its action in 1946; it acted independently, and it 
reversed a tendency which it had manifested in the earlier. years. It was 
then inevitable that the Permanent Court of International Justice should 
be taken over lock, stock and barrel; this was accomplished by the Court, 
except that there was one great hiatus in the connection which was main- 
tained between the Permanent Court of International Justice and the 
International Court of Justice. The Court did not altogether abide by 
the principle of the continuity of the two courts; instead, it sought to 
establish a certain measure of freedom by drawing upon an independent 
source for the Court’s principal official. In the election of a successor, the 
General Assembly has now made a wide departure. It has entirely closed 
the door against the order of ideas which were behind the exclusion of Mr. 
Lépez Olivan in 1946. This is a matter for great rejoicing among the 
friends of the two courts. 

On October 23, 1953, the Court proceeded to the election of Mr. Lépez 
Olivan as its Registrar. He was born at Saragossa in 1891, and spent 
his early years of training in Morocco. He was appointed Spanish 
Minister to Stockholm in 1932, Minister to Bern in 1934, and Ambassador 
to London in 1936. 

In addition to his ministerial and ambassadorial experience, he has had 
wide experience in international affairs. Among his other assignments 
have been that of President of the Committee of the Council of the League 
of Nations for the Settlement of Assyrians in Iraq in 1934. In the same 
year he was appointed to a Preparatory Committee in view of the Plebiscite 
in the Saar Territory. He was appointed President of a Belgian-Nether- 
lands Committee to Resolve the Legal Problems flowing from the Status 
of Rural Estates divided by the Frontier in 1949. As a resident of Geneva 
in recent years, he has been closely in touch with the work of the Registrar 
of the Court. From various points of view his election as Registrar will 
be widely acclaimed by those interested. 


Tue Deatu or Sir BENEGAL Narsine Rau 


The death of Sir Benegal Narsing Rau, who was a judge of the Court 
since his election on December 6, 1951 (his term of office began February 
6, 1952), represents a great loss to the Court. He participated in the 
Ambatielos Case, both in the decision of July 1, 1952, on the Court’s taking 
jurisdiction, and in the decision of May 19, 1953, on the judgment of the 
case; and in the Case of the Rights of American Nationals in Morocco, 
decided on August 27, 1952. This participation gave promise of effective 
service on the Court for many years, and it is unfortunate that it was 
cut short by death. The Court took note of the death in its communiqué 
of November 30, 1953. 


BRICKER AMENDMENT—FALLACIES AND DANGERS 


By JoHN B. Wuitton and J. Epwarp Fow.Ler 


Princeton University 


It would appear that the treaty-making procedure, long considered 
too cumbersome and too difficult, has suddenly become too easy. Almost 
from the beginning, the system whereby one-third plus one of the Senate 
membership can block any treaty, has been denounced as ‘‘ undemocratic,’’ 
and as ‘‘government by minority.’’* In fact, as late as 1945 the House 
of Representatives approved a Constitutional Amendment to permit the 
approval of any treaty by a mere majority vote of the two Houses.? But 
now, in sharp contrast, recent amendment proposals would further restrict 
the treaty-making power, impose limits on the subject-matter of interna- 
tional agreements, stress the subordination of treaties and executive agree- 
ments to the Constitution and, finally, assert Congressional control over all 
agreements with foreign countries not approved by the Senate as treaties.* 

These proposals are a direct outgrowth from, and reaction to, American 
participation in the program of human rights by treaty undertaken by the 
United Nations since 1946. Though no past cases of abuse of the treaty- 
making power are proved, and the possibility of Senate approval of any 
of the allegedly dangerous human rights treaties is admitted to be nil, 


1 Kenneth Colegrove, The American Senate and World Peace (New York: Vanguard 
Press, 1944), p. 13. 

2H. J. Res. 60, 79th Cong., Ist Sess., 91 Cong. Rec. 4440 (May 9, 1945). 

3 Especially 8. J. Res. 130, introduced by Senator John Bricker in 82d Cong., 2d 
Sess., 98 Cong. Rec. 907-914 (Feb. 7, 1952); S. J. Res. 1, introduced by Senator Bricker 
in 83d Cong., Ist Sess., 99 Cong. Rec. (Feb. 7, 1953); text proposed by the Committee 
on Peace and Law Through United Nations of the American Bar Association and 
approved by the House of Delegates Feb. 26, 1952, and S. J. Res. 43, introduced by 
Senator Watkins in 83d Cong., lst Sess. The text approved by the Senate Committee 
on the Judiciary June 4, 1953, after extensive hearings before its subcommittee on 
8S. J. Res. 1 and 8S. J. Res. 43, reads: 

‘¢(1) A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. 

‘*(2) A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

‘*(3) Congress shall have power to regulate all executive and other agreements with 
any foreign power or international organization. All such agreements shall be subject 
to the limitations imposed on treaties by this article. 

‘*(4) The Congress shall have power to enforce this article by appropriate legisla- 
tion.’’ 
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the constitutional implications of those treaties are considered sufficient 
warning to justify an attempt to ‘‘close the barn door before the horse 
is stolen.’’ Provisions for Congressional control of executive agreements 
in the proposed amendments reflect an apprehension stemming from dif- 
ferent sources, albeit a so-called ‘‘new concept’’ is involved here too. 

The reaction to the human rights treaties culminating in a proposal for 
a Constitutional Amendment has been inspired and led principally by the 
American Bar Association, and nearly all the arguments for amendment 
have emanated from its Committee on Peace and Law Through United 
Nations. Though the amendment text approved by the Senate Committee 
on the Judiciary June 4, 1953, is popularly termed the Bricker Amend- 
ment, it reflects more accurately the text approved by the House of Dele- 
gates of the American Bar Association February 1, 1952, than it does the 
proposal of Senator John Bricker, introduced as S. J. Res. 130 in the 82d 
Congress and as §. J. Res. 1 in the 83d Congress. In addition, the report 
of the Majority of the Judiciary Committee sets forth most of the argu- 
ments for amendment originated and developed by the Committee on Peace 
and Law.* And so, though the present study refers often to the Majority 
Report of the Senate Judiciary Committee, it centers its attention on the 
arguments advanced by the American Bar Association and its Committee 
on Peace and Law. 


THe AsserTED ‘‘LOopHOLE’’ (By WuHIcH TREATIES Micut VIOLATE 
InpDIvipuAL Rights GUARANTEED BY THE CONSTITUTION ) 


By a ‘‘loophole’’ in the Constitution the proponents mean the possi- 
bility that a treaty violative of specific constitutional prohibitions against 
government power, such as the First Amendment, might go unchallenged 
by the Supreme Court. This apprehension relies in large part on the 
supposed existence of a second ‘‘loophole’’ through which the Federal 
Government, by means of the treaty-making power, might substantially 
expand its jurisdiction at the expense of the reserved powers of the 
States. 

It is admitted by the advocates of amendment that a considerable weight 
of judicial opinion has declared that the Constitution cannot be violated 
by treaty.° Though this developing judicial doctrine of the nineteenth 


4U. 8S. Senate, Committee on the Judiciary, Majority Report on Constitutional Amend- 
ment Relative to Treaties and Executive Agreements, Sen. Report 412 to accompany 
S. J. Res. 1, 83d Cong., Ist Sess. (Washington: Government Printing Office, 1953), 
cited hereinafter as Majority Report. 

5 Doe v. Braden (1853), 16 How. 636; Cherokee Tobacco Case (1871), 11 Wall. 616 
at 621; Hauenstein v. Lynham (1880), 100 U. S. 483; Geofroy v. Riggs (1890), 133 
U. 8S. 258; cited in Frank Holman, ‘‘ Treaty Law-Making: A Blank Check for Writing 
a New Constitution,’’ 36 American Bar Association Journal (1950), 708; Majority 
Report, p. 3; and Frank Ober, ‘‘The Treaty-Making and Amending Powers: Do They 
Protect Our Fundamental Rights?’’, 36 American Bar Association Journal (1950), 718. 
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century is admitted to be one of ‘‘sanity and safety,’’ these assurances are 
considered inadequate. For, it is asserted, the Constitution contains no 
limitations directed specifically against the treaty-making power, and the 
Supreme Court pronouncements are mere dicta, ‘‘vague at best.’’ No 
treaty has ever been declared unconstitutional by the Court. A more im- 
portant contention sees dangerous implications in the doctrine of political 
questions as emphasized by the principle of Presidential leadership in our 
foreign relations. Finally, the 1920 decision in Missouri v. Holland,® it 
is argued, has not only denied to the Tenth Amendment any effect as a 
restriction on the treaty-making power, but it has paved the way for 
treaty violation of direct Constitutional prohibitions against governmental 
power. 

It is true, as the proponents of the amendment point out,’ that the 
Constitution nowhere specifically limits the treaty-making power. But the 
men who drafted the Constitution recognized that this power, created by 
provisions which are a part of the Constitution, could not operate to the 
destruction of that instrument. James Madison said: 


I do not conceive that power is given to the President and Senate 
to dismember the empire or to alienate any great essential right. I 
do not think the whole legislative authority have this power. The 
exercise of the power must be consistent with the object of the dele- 
gation.® 


This is in accord with a more recent opinion that ‘‘ What is prohibited to 
the whole may not be done by a part, and the power to make treaties under 
the Constitution does not include the power to amend or override that 
instrument.’’® And, though the Court pronouncements reiterating the 
limited nature of the treaty-making power were not always essential to the 
decision, they are considered opinions and are not to be dismissed as aimless 
musings. This is borne out by their consistency in asserting constitutional 
limits on the treaty-making power, and the lack of any opinions, dicta or 
otherwise, of a contradictory nature. 

Great importance has been persistently attached by the proponents to 
the difference between the Constitutional language authorizing Congres- 
sional legislation and that providing for the making of treaties: 

6 (1920), 252 U. S. 416. 

7 Ober, loc. cit.; Report of Committee on Peace and Law, 75 American Bar Association 
Reports (1950), 294 and Eberhard Deutsch, ‘‘The Treaty-Making Clause: A Decision 
for the People of America,’’ 37 American Bar Association Journal (1951), 662. 

8 Jonathan Elliot, Debates in the State Conventions (Washington: Jonathan Elliot, 
1836), Vol. III, p. 470. 

® Chandler P. Anderson, ‘‘The Extent and Limitations of the Treaty-Making Power 
under the Constitution,’’ this JoURNAL, Vol. 1 (1907), p. 636 at p. 655. See also 


Charles Henry Butler, The Treaty-Making Power of the United States (New York: 
Banks Law Publishing Co., 1902), Vol. I, pp. 352-353. 
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The only express constitutional limitation on the treaty power is that 
a treaty must be made ‘‘under the authority’’ of the United States; 
it need not be made ‘‘in pursuance’’ of the Constitution as is the 
ease with statutes, if Article VI of the Constitution is to be interpreted 
literally.*® 


The First Amendment is thought to be particularly vulnerable because it 
specifies, ‘‘Congress shall make no law respecting an establishment of re- 

The answer is twofold:The supremacy clause was intended to render 
superior to State laws and constitutions not only those treaties made 
under the new Constitution but those already ‘‘subsisting under the au- 
thority of the Union,’’ ** that is, those made under the Articles of Con- 
federation. Had treaties been limited to those made ‘‘in pursuance of’’ 
the new Constitution, the important treaties already made under the 
Articles of Confederation, including the 1783 Treaty of Peace with Great 
Britain, would have been nullified.** There is no indication in the pro- 
ceedings of the Constitutional Convention that these words had any such 
meaning as is now attributed to them. 

As for the First Amendment, the Supreme Court has never doubted 
that it applies to the whole of the Federal Government, despite any nice 
verbalistic arguments that only the Congress is restricted by it. As re- 
cently as 1952 the Supreme Court said that the First and Fifth Amend- 
ments ‘‘concededly apply to and restrict . . . the Federal Government,’’ 
and held that an order of the Public Utilities Commission of the District 
of Columbia ‘‘amounts to sufficient Federal Government action to make 
the First and Fifth Amendments applicable thereto.’’** The First Amend- 
ment has been held to apply to judicial proceedings punishing for con- 
tempt of court,*® acts of a territorial legislature,’® orders of administrative 


10 Majority Report, p. 16; Frank Holman, The Erroneous Arguments of the Opponents 
of a Constitutional Amendment on Treaties and Executive Agreements (Washington: 
American Bar Association, 1953), p. 22, cited hereinafter as Holman, Erroneous Argu- 
ments; and Report of Committee on Peace and Law, 76 American Bar Association 
Reports (1951), 244. 

11 Deutsch, loc. cit., p. 662, and statement of Alfred Schweppe, Chairman of Com- 
mittee on Peace and Law, in U. 8. Senate, Committee on the Judiciary, Hearings on 
S. J. Res. 1 and S. J. Res. 43 Proposing an Amendment to the Constitution of the 
United States Relative to the Making of Treaties and Executive Agreements, 83d 
Cong., 2d Sess. (Washington: Government Printing Office, 1953), pp. 59, 125, cited 
hereinafter as 1953 Hearings. 

12 Max Farrand, The Records of the Federal Convention of 1787 (New Haven: Yale 
University Press, 1911), Vol. I, pp. 47, 54 and 61. 

13 Farrand, op. cit., Vol. II, p. 417. 

14 Public Utilities Commission v. Pollak (1952), 343 U. S. 451 at 461-463. 

15 Toledo Newspaper Co. v. U. 8. (1918), 247 U. S. 402 at 419-420 (overruled on 
other grounds); and Nye v. U. 8S. (1941), 313 U. 8. 33 at 47-52. 

16 Davis v. Beason (1890), 133 U. 8. 333. 
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agencies ** and Presidential action.1* If such strict construction of the 
First Amendment as the proponents fear is imminent, then we should 
amend more than the treaty-making power, for such an interpretation 
would leave the President free, under his war powers, or Federal judges 
through injunctions, to deny guarantees of the First Amendment. 

In addition, the protections set out in the First Amendment have all 
been held to be included within the term ‘‘liberty’’ in the ‘‘due process’’ 
clause of the Fourteenth Amendment.’® .As stated by Judge Edgerton 
in Joint Anti-Fascist Refugee Committee v. Clark,”° all the rights of the 
First Amendment are within the ‘‘due process’’ clause of the Fifth 
Amendment, which clearly limits the whole of the Federal Government. 
Professor Corwin thinks the Fifth Amendment ‘‘may be confidently 
claimed as establishing the limits, not merely of congressional power but 
of the treaty-making power as well, whenever it impinges on private 
rights.’’ 

Treaties are of no greater dignity than statutes as ‘‘supreme law of the 
land,’’ as indicated by the mention of both instruments of action in the 
same clause in the Constitution.?? Furthermore, there is no better estab- 
lished precedent than that any treaty can be repealed or modified, so 
far as its effect on domestic law is concerned, by a subsequent Federal 
statute.2* The Supreme Court must wonder at its position, then, if it be 


17 National Broadcasting Co. v. U. S. (1943), 319 U. S. 190 at 226-227. 

18 Anti-Fascist Committee v. McGrath (1951), 341 U. 8. 123 at 135-136, 199- 
200 (reversed on other grounds); Joint Anti-Fascist Refugee Committee v. Clark, 
177 F. (2d) 79 at 84, 87-88 (C.A.D.C., 1949); Bailey v. Richardson, 182 F. (2d) 46 
at 49-60 (C.A.D.C., 1950). 

19 Freedom of the press, Near v. Minnesota (1931), 283 U. 8. 697; freedom of speech, 
Gitlow v. New York (1925), 268 U. S. 652; freedom of the press as to motion pictures, 
Burstyn v. Wilson (1952), 343 U. S. 495; freedom of religion, Murdock v. Pennsyl- 
vania (1943), 319 U. S. 105 at 108, and McCollum v. Board of Education (1948), 333 
U. 8. 203. 

20177 F. (2d) 79 at 87 (C.A.D.C., 1949). See also: statement of Will Maslow at 
1953 Hearings, pp. 306, 314-317; Zechariah Chafee, Jr., ‘‘ Federal and State Powers 
Under the UN Covenant on Human Rights,’’ Wisconsin Law Review (May, 1951), pp. 
389, 441, 453; Philip Perlman, ‘‘On Amending the Treaty Power,’’ 52 Columbia Law 
Review (1952), 846-847, and statement of Atty. Gen. Herbert Brownell at 1953 Hear- 
ings, p. 909. 

21 Edward S. Corwin, National Supremacy (New York: Henry Holt, 1913), pp. 15-17. 
For a detailed history of the limitations on the treaty power exercised by the Fifth 
Amendment see Willard B. Cowles, Treaties and Constitutional Law: Property Inter- 
ferences and Due Process of Law (Washington: American Council on Public Affairs, 
1941). 

22 Art. VI, Sec. 2. 

28 Chae Chan Ping v. U. S. (1889), 130 U. 8. 581; The Cherokee Tobacco Case (1871), 
11 Wall. 616; Head Money Cases (1884), 112 U. S. 580; Botiller v. Dominguez (1889), 
130 U. 8. 238; Fong Yue Ting v. U. 8S. (1893), 149 U. S. 698; Whitney v. Robertson 
(1888), 124 U. S. 190; and Moser v. U. S. (1951), 341 U.S. 41. 
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incapable of declaring a treaty unconstitutional even though treaties are 
subject to abrogation by subsequent Congressional legislation over which 
the Supreme Court has many times asserted its authority. 

The pro-amendment arguments have been directed not so much at 
specific provisions of the Constitution which might be violated by treaty, 
as at an alleged inability or unwillingness of the Supreme Court to de- 
clare a treaty invalid which violated any Constitutional provision. Cer- 
tain Court pronouncements which set forth the doctrine of political ques- 
tions and emphasize the principle of Presidential leadership in our foreign 
relations are taken to infer that the Supreme Court might allow ‘‘bad’’ 
treaties to go unchallenged. Most often cited is the language of the 1918 
decision in Oetjen v. Central Leather Company: 


The conduct of the foreign relations of our Government is committed 
by the Constitution to the executive and legislative—‘‘the political’’— 
departments of the Government, and the propriety of what may be 
done in the exercise of this political power is not subject to judicial 
inquiry or decision.** 


In United States v. Curtiss-Wright Corporation the opinion cited the 
statement that the President is ‘‘the sole organ of Government in the field 
of foreign relations,’’ and said: 


He manages our concerns with foreign nations and must neces- 
sarily be most competent to determine when, how, and upon what 
subjects negotiation may be urged with the greatest prospects of 
suecess. For his conduct he is responsible to the Constitution.*® 


Hence, the proponents argue, 


the subject matter of treaties is solely a political matter; and the 
judiciary has no jurisdiction except to determine whether the treaty 
was (1) made ‘‘under the authority of the United States,’’ and (2) 
what it means.”® 


And ‘‘the Supreme Court may say they have no jurisdiction to hold a 
treaty unconstitutional.’’ 

The development of the doctrine of political questions is complex and 
is restricted neither to the few carefully chosen statements cited by the 
proponents, nor to the subject of foreign affairs. The Supreme Court 
has accepted as binding on itself the determination by the political depart- 
ments of such questions as the correct boundary of a certain country, what 
country is the sovereign of a particular region, whether a certain newly 
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constituted community is a qualified belligerent at international law and 
so on.2® While treaties are a part of the supreme law of the land, they are 
nevertheless to be viewed in two lights—that is, in the light of politics 
and in the light of juridical law.*® Besides being supreme law of the land, 
treaties are compacts between sovereign states. Were the courts of the 
participating nations to determine treaty violations, only chaos in inter- 
national relations could result.*° 

The opinion rendered in Oetjen v. Central Leather Company (cited ' 
above), which the present alarmists cite with such apprehension, then, has 
no relevance to the ability of the Supreme Court to declare invalid a treaty 
which would, as ‘‘supreme law of the land,’’ violate the Constitution. A 
treaty was not even involved in that case but, rather, the acceptance of the 
‘*political’’ decision as to who was the sovereign of Mexico at a particular 
time. 

This voluntary departure of the Supreme Court ‘‘at the expense of 
the strict logic of judicial review’’** does not mean that the Supreme 
Court will declare the question whether or not a treaty, as domestic law, 
can violate the First Amendment or other Constitutional prohibitions to 
be solely a matter of ‘‘political’’ determination.** For, though many mat- 
ters have been termed ‘‘ political questions,’’ such cases might involve pri- 
vate parties as well, and ‘‘the courts will not hesitate to assume jurisdic- 
tion over a controversy where private justiciable rights are involved, in 
spite of the presence of questions of extreme political significance.’’** In 
the case of In re Cooper the Supreme Court asserted that it could not de- 
cline such jurisdiction, even though in that case it subjected itself to the 
decision of the political departments. Mr. Justice Fuller clearly explained: 


We are not to be understood, however, as underrating the weight 
of the argument that in a case involving private rights, the court 
may be obliged, if those rights are dependent upon the construc- 
tion of acts of Congress or of a treaty, and the case turns upon a 
question, public in its nature, which has not been determined by the 
political departments in the form of a law specifically settling it, 
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or authorizing the executive to do so, to render judgment, ‘‘since we 
have no more right to decline the jurisdiction which is given than to 
usurp that which is not given.’’ ** 


According to the reasoning in Marbury v. Madison,® statutes cannot 
override the Constitution; the Federal Judiciary has jurisdiction over 
eases arising under the Constitution, and it has sworn to uphold the Con- 
stitution. There is no reason to suppose the same reasoning would not 
apply to treaties, for 


the judicial power extends to all cases arising under treaties, which 
provision has been construed to mean, not simply jurisdiction to 
apply treaty stipulations as rules of law, but the power to declare 
void a treaty in conflict with constitutional limitations.*® 


Missouri v. HoLuanp (StatTes’ Rieuts as A LIMITATION ON THE 
TREATY-MAKING Power) 


As a fourth argument advanced to warn us of the likelihood of ‘‘amend- 
ment by treaty,’’ it is proclaimed that the ‘‘sanity and safety’’ of the 
nineteenth-century court opinions cited above were ‘‘swept away by the 
broad language of Mr. Justice Holmes in Missouri v. Holland.’’** In that 
decision the Supreme Court declared that legislation in implementation of a 
treaty for the regulation of migratory birds, though concededly outside the 
scope of Congress’ specifically delegated domestic powers, was valid as an 
exercise of the ‘‘necessary and proper’’ clause as an adjunct of the treaty- 
making power. No small number of evil portents are seen in this decision, 
but they can be discussed under three headings. First, by denying the 
Tenth Amendment as a limitation on the treaty-making power, the Court, 
it is argued, has paved the way for denial of direct Constitutional pro- 
hibitions, such as the First Amendment, as limiting that same power. 
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Second, the contention is advanced that this case, along with certain 
language of Mr. Justice Sutherland in 1936,** leads in the direction of an 
undelegated, inherent, and, therefore, unlimited treaty-making power, 
further increasing the possibility of ‘‘amendment by treaty.’’ Finally, 
this ‘‘revolutionary’’ decision is asserted to have released the floodgates 
through which the Federal Government can become ‘‘all-powerful’’ by 
usurpation of the States’ reserved powers via the treaty-making power. 
The most active supporter of amendment has stated: 


This decision in effect, and really for the first time, opened the way 
for amending the Constitution of the United States by and through a 
treaty, because it proclaims that an otherwise unconstitutional law 
may become constitutional when, as and if the President negotiates a 
treaty on the subject and obtains approval of the Senate.*® 


It is maintained that ‘‘the Constitution did forbid Congressional control 
over migratory birds in the sense that the power was not delegated, and 
was, therefore, reserved to the states under the Tenth Amendment.’’ *° 
If the Tenth Amendment, which is a prohibition against Federal Govern- 
ment action, so the reasoning goes, was denied the power to limit treaty- 
making, then no other prohibition can be considered any more immune.* 

The second argument reasons, simply, that ‘‘our National Government 
is, and should be, exclusively one of delegated and Jimited powers. We do 
not have such a Government if the Congress is permitted to acquire legis- 
lative power through the adoption of treaties by the President and Sen- 
ate.’’*? It is often declared that the proposed amendment is necessary 
in order to negative inferences drawn ‘‘by some persons’’ from Missouri 
v. Holland and United States v. Curtiss-Wright Corporation that ‘‘the 
treaty power is unlimited in any field of alleged international concern, 
regardless of the Constitution.’’** In the latter case Mr. Justice Suther- 
land said: 


The broad statement that the federal government can exercise no 
powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into effect 
the enumerated powers, is categorically true only in respect of our 
internal affairs.‘ 
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It is thought necessary to nullify this ‘‘inherent power theory . . .by 
confining Congress to its otherwise delegated powers’’** because, ‘‘if it be 
true the treaty-making power is not derived from the Constitution, then it 
logically is not limited by its other express provisions or by any restric- 
tions implied from that document,’’ and we can be ‘‘not at all sure that 
the Supreme Court of the United States would hold [a] treaty unconstitu- 
tional.’’ 

The decision that migratory birds are a ‘‘proper subject of negotiation’’ 
is assigned ‘‘revolutionary’’ dimensions as paving the way for a radical 
upset of ‘‘our Constitutional balance between the powers of the States 
and the powers of the Federal Government.’’** It is further suggested 
that the Founding Fathers ‘‘never intended, or even remotely contem- 
plated, that the established constitutional balance between State and Fed- 
eral power, could be substantially upset by the exercise of the treaty 
power.’’*® For Thomas Jefferson said: 


By the general power to make treaties, the Constitution must have 
intended to comprehend only those objects which are usually regulated 
by treaties and cannot be otherwise regulated. 

It must have meant to except out all those rights reserved to the 
States; for surely the President and the Senate cannot do by treaty 
what the whole Government is interdicted from doing in any way.*® 


The logic of the first argument relies on a false identification of the 
Tenth Amendment with such prohibitions against government action as 
the First and Fifth Amendments.®°® Professor Corwin emphasizes: 


. . . the term ‘‘reserved powers of the States’’ can never be used 
with propriety as indicating a restriction upon the powers assigned 
by the Constitution to the National Government.” ... The literal 
meaning of these words, it is submitted, is that the powers reserved to 
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the States are reserved always in consequence of and conditionally upon 
their not having been delegated to the United States, so that once it is 
made out that an item of power has been really delegated to the United 
States, it is impossible to set up the contention that such power is 
constricted by supposed outstanding rights of the States.*** 


The treaty-making power is not only delegated to the Federal Government 
but is specifically denied to the States.*? 

The men at the Philadelphia Convention were in agreement with Mr. 
Justice Sutherland’s opinion that 


as a member of the family of nations, the right and power of the 
United States in that field are equal to the right and power of the 
other members of the international family. Otherwise, the United 
States is not completely sovereign.* 


Many of the treaties in force in 1787 which, as the members of the Con- 
vention so carefully specified, should continue in force under the new 
Constitution, dealt with subjects clearly outside the scope of Congress’ 
delegated powers, and the Founding Fathers were aware of it.°* Under 
the Peace Treaty of 1783 with England the control of debts was clearly 
removed by a treaty from State jurisdiction.*> The same treaty dealt with 
the right to hold property, to inherit it and to pass it on to one’s heirs.*® 
The treaties of friendship between the United States and France,** The 
Netherlands,®* Sweden,*® and Prussia®™ all related to the holding and 
transfer of property, both real and personal.*t‘ There were many pro- 
visions in these treaties granting reciprocal business rights to aliens,*®* 
and shortly after the Convention a treaty was ratified granting consular 
officers certain judicial powers.* 
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The intention of the Founding Fathers that the treaty-making power 
should be plenary in scope was immediately implemented by the courts and, 
long prior to 1920, countless decisions upheld treaties on subjects otherwise 
within the reserved powers of the States.°* There is a long history of 
judicial sanction of treaties granting aliens rights and privileges to acqui- 
sition, inheritance or disposition of real and personal property located 
within the States, matters clearly outside the scope of Congress’ delegated 
powers. The State courts have been no more reticent to declare the 
removal of alien disability to inherit and dispose of real property to be 
within the scope of the treaty-making power.*® Treaties have been upheld 
by both State and Federal courts exempting aliens from various State 
laws discriminating against them in such fields as taxation and inheri- 
tance.** The validity of treaties providing for extradition has never 
been in doubt,** but suck treaties clearly are not within the delegated 
powers of Congress.®* Finally, there are the consular treaties which grant 
consular officials judicial powers such as constitute a clear invasion of 
States’ rights."° 

Neither was Missouri v. Holland the first case of legislation passed in 
implementation of a treaty invading States’ rights, for previous use of the 
**necessary and proper’’ clause as an adjunct of the treaty-making power 
had been upheld. Though there are other examples," the most significant 
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one is the Extradition Act of August 3, 1848,"* which was passed in im- 
plementation of a treaty with France of 1843 to prevent the recurrence 
of a court decision that the treaty was inoperative for lack of legislation."* 
The validity of this legislation was challenged in Neeley v. Henkel ™ and 
was upheld by the Court, which emphasized it to be ‘‘necessary and 
proper’’ for the purpose of carrying out provisions of the Treaty of Paris 
of 1898 securing the protection of property in Cuba during American 
occupation. 

Likewise, many other laws on extradition have been enacted pursuant 
to extradition treaties, we have granted judicial powers to foreign consuls 
by legislation subsequent to treaties which would be invalid in the absence 
of treaty, and we have legislated in implementation of treaties to confer 
judicial power upon American consuls abroad to be exercised over Ameri- 
ean citizens, and such legislation has been upheld."® 

Nor was the pre-1920 elaboration of the principle enunciated in Missourt 
v. Holland restricted to court decisions and opinions. Many scholars and 
officials had long since commented on the capacity of the Government to 
enact treaties outside Congress’ delegated powers, and of Congress to im- 
plement them under the ‘‘necessary and proper’’ clause.“* Missouri v. 
Holland, then, was neither a deviation from the intent of the Founding 
Fathers nor from the scholarly, judicial and official opinion of the nine- 
teenth century. 

‘‘If Congress is permitted to acquire legislative power through the 
adoption of treaties by the President and the Senate,’’ does this imply 
a government of unlimited and inherent powers, the actions of which are 
not subject to judicial review? The confusion of the proponents stems 
from identifying ‘‘plenary’’ with ‘‘inherent powers.’’™* The delegation 
of plenary powers in the international field does not imply unlimited gov- 
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ernment."* It has been contended that the power of the Federal Govern- 
ment over our foreign relations was not carved out of the powers of the 
States, but was transferred directly from the colonies as a body to the 
United States; that it cannot be detracted from by States’ rights and is 
thus an ‘‘inherent’’ and ‘‘undelegated power.’’*® This, however, is ir- 
relevant. For, in fact, the real inherent sovereignty remains with the 
people, who have determined that the power they possess shall be exercised 
through the treaty-making agency set up by the Constitution.*® The fact 
that the people have agreed with Mr. Justice Chase that ‘‘there can be no 
limitation on the power of the people,’’ ** as evidenced by their choosing 
to exercise their full sovereignty through a delegated treaty-making power 
plenary in scope, can hardly be held to imply that that power is exempt 
from the limitations placed in the Constitution against all government 
power. 

The third argument deriving from Missouri v. Holland, that it has 
paved the way for and has encouraged Federal absolutism, is likewise 
unsubstantiated. It was in no sense an introduction of a new path through 
which Congress might invade the jurisdiction of the States. On the con- 
trary, it was quite in accord with the expectations of the men at Phila- 
delphia in 1787, who were extremely desirous of creating a plenary treaty- 
making power. As for the oft-repeated statement of Mr. Jefferson urging 
the Tenth Amendment as a limitation on treaties, enough has been said to 
demonstrate the weight of practice and juristic opinion which contradict 
that opinion.** 

Traditionally the Senate has exercised the political limitation on the 
scope of the treaty-making power,** and has been the consistent and con- 
stant guardian of States’ rights. History demonstrates a keen awareness 
of this fact by the State Department. Has the Federal Government 
‘seized upon’’ the treaty-making power as a ‘‘conveniently available ve- 
hicle’’ for expansion of its powers, as is asserted by the alarmists? ** 
Heretofore most criticism has been directed not at the misuse of the ca- 
pacity to enact treaties with respect to subjects usually of State concern, 
but at the failure to use that ability in the national interest. There can 
be no accurate count of the times the State Department has re-phrased 
treaties or abandoned them altogether in deference to the propensity of 
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the Senate to protect the powers of the States, but the instances are not 
few.*> A great number of treaties have been defeated in the Senate.* 
The Senate has often amended treaties to protect States’ rights *’ and 
we have entered into treaties by which the Government has merely under- 
taken to ‘‘recommend’”’ appropriate legislation to the States.** Nor have 
attempts to escape our international obligations by invoking the Constitu- 
tion been confined to the States’ rights, pre-migratory bird era preceding 
the Civil War.*® Far from seizing upon the treaty-making power to in- 
vade States’ rights, the Federal Government has often invoked the Consti- 
tution as reason for avoiding treaties dealing with subjects of State juris- 
diction. 

The precedents certainly do not substantiate the fears that Missouri v. 
Holland might stimulate Federal expansion through the treaty power.” 
Though cases since 1920 have reiterated the principle then so clearly set 
forth," they hardly constitute striking invasions of the jurisdiction of the 
States. The proponents of amendment, themselves, note that ‘‘It has not 
been the policy of the Government in negotiating commercial treaties to 
override the laws of the States,’’ and that our negotiators have ‘‘tried 
to protect them [State statutes] as much as possible.’’®? And a recent State 
Department explanation of certain treaties of friendship, commerce and 
navigation is cited with approval: 


. where the subject matter covers fields in which the States 
have a paramount interest, such as the formation and regulation of 
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corporations and the ownership of property, the treaty provisions have 
been worked out with the same careful regard for the States’ preroga- 
tives and policies that has traditionally characterized agreements of 
this type.** 


What, then, has become of the great ‘‘power rampage’’ of the Federal 
Government in its use of the doctrine of Missouri v. Holland? 

Were the scope of subjects available to the treaty power restricted to 
Congress’ delegated powers, there would clearly be created a ‘‘gap’’ of 
grave proportions in our sovereignty. For all practical purposes the 
United States would be unable to enter into such traditional treaties 
as those dealing with the rights of aliens to own land, to inherit property 
and to transfer property by will or intestate succession ; ** treaties relating 
to rights of aliens to engage in trade or business, as applied to a business 
having no interstate character; ** treaties of extradition where the crime 
was a purely domestic one within the foreign state; °° and treaties agreeing 
that aliens shall pay no more State inheritance taxes than citizens.*’ 
Furthermore, treaties for control of domestic narcotics production would 
be unenforceable in various aspects, since implementing legislation not 
valid in the absence of treaty would be required,** and United States 
participation in the Baruch Plan for international inspection of atomic 
facilities to control atomic energy would be impossible.*® 

All this means that the operation of the historic necessary and proper 
clause of the Constitution would be practically nullified, so far as the 
treaty-making power is concerned. If the ‘‘which’’ clause were accepted 
as part of the amendment, the Federal Government would be forced to 
go to each of the 48 States, pleading with each of them to implement any 
treaty concerned with matters within its reserved powers.’ The over- 
all consequences would be, as Professor Dickinson has remarked, ‘‘a return 
to confederation by way of constitutional amendments restricting the power 
to enter into treaties and agreements.’’ ? 
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To minimize the projected change, the proponents of amendment argue 
that for most of our traditional treaty activities, at least under a ‘‘liberal 
interpretation of the Constitution,’’ the subject-matter already lies within 
the scope of Congress’ domestic powers.**? But the history of the exercise 
of the treaty power does not support that contention. For instance, no 
argument is even advanced that the delegated powers of Congress are suffi- 
cient to permit legislation on matters now covered by the many treaties 
dealing with the reciprocal rights of aliens. An attempt is made to 
demonstrate that after all our State alien land laws are not so numerous 
or restrictive *** and that the proper procedure on that matter would be to 
follow the example of the Consular Convention of 1853 with France whereby 
the President ‘‘recommends’”’ proper legislation to the States.‘ But it 
was in comment on this very treaty that Crandall said: 


What would be the ultimate result if this government were obliged 
to resort to this procedure? Few nations would enter into treaty 
stipulations with us granting such privilege to American citizens in 
exchange for a promise on our part merely to recommend to the various 
separate and independently constituted State legislatures the extension 
of a similar privilege to the subjects of those nations. No assurance 
that the States would comply with the recommendation could be given. 
It follows that this government as established under the Constitution 
would practically be incapable of entering into such agreements, and 
the clear purpose of those who framed the Constitution be defeated.*® 
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Great reliance is placed on the 1937 case of Canada v. Ontario and 
Other Provinces,’ in which the Privy Council declared that, in effect, the 
equivalent of the ‘‘which’’ clause now proposed for the United States was 
operative in Canada.’ It is suggested that this decision has rendered 
‘‘untenable’’ the notion that a federal constitution must assign plenary 
scope over subjects of international concern to the central government.’ 
But ‘‘just because Canada is in a mess is no reason why we should get 
into the same mess.’’?°* The Canadian experience offers one of the best 
possible reasons why we should not incapacitate the National Government 
in that manner.’’® Indeed, ‘‘at this very time when it is proposed that we 
should imitate its experience, there is a movement in Canada to enlarge the 
treaty-making power of the federal government at Ottawa.’’'"* There are 
only ten provinces in Canada. Can it be seriously contended that any 
nation would accept the pledge of the National Government to secure im- 
plementing legislation by forty-eight State legislatures in return for which 
the other nation pledges itself absolutely ? 


THe ProposaAL TO RENDER ALL TREATIES NoNn-SELF-EXECUTING 
4s SuPREME LAw OF THE LAND 


One of the most revolutionary provisions of the proposed amendment 
is Section 2: 


A treaty shall become effective as internal law in the United States 
only through legislation which would be valid in the absence of treaty. 


Ethiopia, Finland, Greece, Israel, Italy, Japan, and Western Germany. Under these 
treaties, Americans in those countries will enjoy numerous rights in return for the 
grant of similar rights to nationals of those countries within the United States. 
(82d Cong., 2d Sess., Senate Executives I, F, C, J, R, H, O, and N.) If the proposed 
amendment is adopted, such treaty provisions will be dependent upon favorable legisla- 
tive action by each of the 48 States, which is to say that their force as internal law 
would be confined to the boundaries of each particular State. Moreover, not only would 
such legislation be always subject to repeal as to any State, at a moment’s notice, but 
it would almost inevitably vary from State to State. 
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The main arguments offered in support of this proposal are three: First, it 
is claimed that whether a particular treaty is self-executing or not is today 
a mere matter of ‘‘judicial guess,’’ which means that there is uncertainty 
as to whether a treaty will have direct effect as domestic law.*** Second, 
it is asserted that because our treaties can be self-executing, a feature ab- 
sent from the treaty-making procedures of foreign countries, the United 
States suffers from a ‘‘lack of parity.’’ A third reason stresses added 
safeguards expected from the amendment in terms of certain procedural 
improvements. 

As an example of ‘‘judicial guess’’ much stress is placed on the reversal 
by the Supreme Court of its decision in Foster v. Neilson,** where it had 
first formulated the doctrine of non-self-executing treaties..°** In 1829 
Chief Justice Marshall declared the Florida cession treaty of 1819 non- 
self-executing because, 


when the terms of the stipulation import a contract—when either of 
the parties engages to perform a particular act, the treaty addresses 
itself to the political, not the judicial department; and the legislature 
must execute the contract, before it can become a rule for the court.’*® 


In 1833, however, upon examining the Spanish text of the treaty, in addi- 
tion to the English text, the Court decided that the provision that grants 
of land in Florida prior to January 24, 1818, ‘‘skall be ratified and con- 
firmed’’ should have read, instead, ‘‘shall remain ratified and affirmed.’’ *** 
Hence, this clause of the treaty was held self-executing, the decision being 
supported also on principles of general international law. But the doctrine 
of Foster v. Neilson, that a treaty which imports a contract is non-self- 
executing, is not placed in doubt by the subsequent reversal of that case 
on the basis of new information, and the criterion there suggested has been 
generally accepted.’*’ Interpretation of the status of a treaty is no more 
difficult than interpretation of any other written document.** 

The case most frequently cited as an example of ‘‘ judicial guess”’ is 
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that of Sei Fujii v. California **° where a District Appeals Court held a 
California alien land law invalidated through the effect of the human 
rights provisions of the United Nations Charter, interpreted as a self-ex- 
ecuting treaty. Articles 55 and 56 of the Charter had not generally been 
considered enforceable as ‘‘law of the land,’’ much less by the Senate at 
the time it ratified the Charter, and this fact was seized upon by propo- 
nents of the amendment as proof positive that treaties ‘‘don’t always say 
what they mean and mean what they say.’’ Nor were the alarmists 
soothed by the subsequent action of the California Supreme Court in ex- 
plicitly denying to the Charter any self-executing effect, though it upheld 
the lower court ruling on the basis of the ‘‘equal protection’’ clause of the 
Fourteenth Amendment.’** A former President of the American Bar As- 
sociation argues that, though the State Supreme Court decision did not 
give controlling legal effect to the Charter, the Court was influenced by 
the ‘‘moral commitment’’ of the Charter ‘‘to the extent that earlier statutes 
and decisions upon the identical issue’’ were ‘‘swept aside.’’ ‘‘ What 
more,’’ he says, ‘‘could be necessary for all practical purposes to make the 
Charter a self-executing instrument?’’?** Hence, it is thought that ‘‘con- 
troversy has continued for years’’ as to the self-executing nature of the 
human rights provisions of the Charter and ‘‘seven years after the treaty 
was ratified we do not know.’’*** A Constitutional Amendment making 
all treaties non-self-executing ‘‘would furnish a categorical answer, which 
would be immediately understood, to that question.’’ ?** 

Was the Charter, ‘‘for all practical purposes,’’ actually rendered self- 
executing in the second Fujii decision? On appeal, the California Su- 
preme Court plainly declared: 


The Charter provisions relied on by plaintiff were not intended 
to supersede existing domestic legislation, and we cannot hold that 
they operate to invalidate the alien land law.?** 


‘*Respectful consideration’’ should be given the ‘‘humane and enlightened 
objectives of the United Nations Charter,’’ but this was not the main con- 
sideration which led the Court to give a new interpretation to the Four- 
teenth Amendment. The State Supreme Court wisely took note of ‘‘the 
broad hints the Supreme Court had recently dropped’’ *** that the Four- 
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teenth Amendment could be extended to invalidate such discriminatory 
legislation.*?" 

The controversy supposedly surrounding the status of the human rights 
provisions is largely conjectural. According to the overwhelming pre- 
ponderance of legal opinion, this portion of the Charter is non-self-ex- 
ecuting as enforceable law of the land.*** The human rights articles 
clearly ‘‘import a contract,’’ and the legislature ‘‘must execute the con- 
tract before it can become a rule for the court.’’ 

The argument stressing our alleged ‘‘lack of parity’’ claims that, 
whereas most of the treaties ratified by the United States are self-executing 
and therefore immediately binding on our courts, the courts in another 
ratifying nation have no duty or right to enforce them, unless the legis- 
lature of that nation has implemented them by legislation giving them do- 
mestic effect.1** Thus, situations ‘‘might develop where treaty provi- 
sions may be binding in the United States and enforceable in its courts 
but not in the courts of the other contracting parties. .. .’’*%° The con- 
stitutional requirements of other nations have been presented at great 
length,’** but not one case cited where actual or alleged disadvantage has 
accrued to the United States from this alleged defect. Our ‘‘lack of 
parity’’ is emphasized by alleging the unscrupulous and unfaithful nature 
of other nations, where a treaty ‘‘is looked on as little, if anything, more 
than a part of international law to which the government has acceded,’’ 
such nations entering into treaties ‘‘without feeling legal obligation to do 
anything very specific and effective about it’’ so far as domestic implemen- 
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tation is concerned.**? And, we are told, we are further at a disadvantage 
since ‘‘failure to legislate in such cases is not universally regarded as a 
breach of international bona fides.’’*** Furthermore, principles of inter- 
national law do not prevent revision of the Constitution, for ‘‘it is not a 
requirement of international law that treaties be the law of the land or be 
enforceable without action of the legislative power.’’ *™* 

It is true that international law does not prevent us from setting up a 
cumbersome procedure for ratification of treaties ; but neither does it permit 
us to suffer a ‘‘lack of parity’’ under the present system. The proponents 
have assumed that a state which has contracted an international obligation 
has a legal right to disregard that obligation by failure to enact imple- 
menting legislation essential to fulfillment. This, of course, is ‘‘utterly 
confusing the power of a state to violate its international obligations with 
its international duty. ...’’*** It ignores the principle enunciated by 
the Permanent Court of International Justice as ‘‘self-evident’’ that ‘‘a 
state which has contracted valid international obligations is bound to make 
in its legislation such modifications as may be necessary to ensure the ful- 
fillment of the obligations undertaken.’’*** Just which countries lightly 
assume treaty obligations ‘‘ without feeling legal obligation to do anything 
very specific and effective about it’’ are not mentioned. However, if the 
United States entered into a treaty only to find that the other party was 
not upholding its obligations, the former would have adequate remedies.** 
And the United States could, of course, put an end to the treaty’s domestic 
effect in this country by an Act of Congress. 

If the proponents of the amendment really wish to avoid putting the 
United States in an unequal position with reference to other countries so 
far as the treaty-making power is concerned, they should heed the warning 
so emphatically voiced by Professor Preuss, in the article already referred 
to, as follows: 


The Bricker and other proposed amendments would actually place the 
United States in a position of inequality in its dealings with other 
countries. Far from raising the United States to a plane of ‘‘parity”’ 
or ‘‘equality’’ with other nations, they would, in several vital spheres 
of international action, reduce this country to a position of virtual 
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impotence. In no other country have such constitutional absurdities 
as those envisaged in the current proposals been seriously considered.*** 


The ‘‘second look’’ provision is also proposed as a safeguard against the 
possibility of treaties being hurried through the Senate by a mere handful 
of Senators. The proponents cite the advice and consent given on January 
29, 1952, with only six Senators on the floor, to the protocol for the admis- 
sion of Greece and Turkey to the North Atlantic Treaty..** But it cannot 
be seriously contended that a controversial treaty is likely to be approved 
by an extremely small number of Senators. Would there not be at least 
one opponent who could engineer a filibuster? Would the rest of the 
Senate and the nation acquiesce in the face of such a flagrant subterfuge? 
The NATO action so often cited as an example of this danger was reap- 
proved on February 7, 1952, by a vote of 73 to 2. If the danger is con- 
sidered real, a mere change in the Senate rules to require a quorum for 
all treaty ratifications would achieve the same purpose.**® 

There is no doubt that any treaty can be rendered non-self-executing 
in its domestic effect by a simple clause in the treaty to that effect, or by 
such reservation upon approval by the Senate.** 


ASSERTING CONGRESSIONAL CONTROL OVER AGREEMENTS Not SUBMITTED 
TO THE SENATE AS TREATIES 


The increased number of executive agreements as compared with the 
number of treaties is interpreted as evidence of growing executive power 
at the expense of the Senate. The doctrine of ‘‘interchangeability’’ of 
treaties and executive agreements is attacked as an evasion and corruption 
of the constitutional treaty-making structure. And these tendencies are 
considered especially alarming because the Supreme Court has recently 
declared executive agreements to be on a parity with treaties as supreme 
law of the land, suggesting all the menacing potentialities already ad- 
vanced with respect to the domestic effect of treaties. 

Though the proponents often repeat and seem to assume that “‘ it is his- 
torically demonstrable that executive agreements have been increasingly 
used in lieu of treaties largely as a matter of growing executive usurpa- 
tion,’’ nowhere is an attempt made to bear that statement out by docu- 
mentation. The argument relies, instead, on summoning up certain well- 
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known wartime agreements and on denouncing the so-called doctrine of 
‘*interchangeability’’ which ‘‘has recently prevailed in the State Depart- 
ment.’’ 4? In attacking the doctrine of ‘‘interchangeability’’ the pro- 
ponents utterly fail to distinguish the different kinds of executive agree- 
ments and the authorizations under which they are made, preferring to 
ascribe to all agreements not ratified by the Senate the flavor of executive 
tyranny and ‘‘evasion’’ of the Constitution. 

Most executive agreements are made either directly pursuant to statu- 
tory authority or subject to subsequent approval by both Houses of Con- 
gress.'4*° There is another category of agreement which is neither execu- 
tive agreement nor treaty, that is, the joint resolution by Congress which 
sometimes takes the place of a treaty.‘** Congressional control over agree- 
ments entered into independently of legislation is formidable, although not 
absolute. For the Constitution vests in the President the executive power, 
diplomatic powers and powers as Commander-in-Chief of the Army and 
Navy. But nonetheless, Congress has ‘‘large powers to determine the 
bounds within which a President may be left to work out a foreign 
policy,’’**° this through its right of investigation and recommendation, 
its control of the purse strings and its ability to refuse implementing legis- 
lation for agreements concluded by the President. Finally, the internal 
effect of any agreement can of course be overcome by a subsequent Act of 
Congress. 

Executive agreements, with or without the participation of Congress, are 
no innovation of the ‘‘New Deal.’’ The Constitution explicitly recognizes 
the possibility of foreign agreements other than treaties and it was by no 
act of inadvertence that the Founding Fathers made that distinction.** 
While there has been remarkably little litigation arising out of executive 
agreements, the Supreme Court has repeatedly recognized ‘‘the power to 
make such international agreements as do not constitute treaties in the con- 
stitutional sense.’’**7 From the time when the armistice ending the War 
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of the American Revolution was concluded by executive agreement *** 
down to the present, the executive agreement has been an integral part of 
our Constitutional machinery.’* 

Does recent abuse of the Presidential prerogative warrant increased 
Congressional supervision in the form prescribed? Numbers mean little 
from the standpoint of comparison, since one treaty may be vastly more 
important, quantitatively and qualitatively, than a hundred or more 
agreements regarding such matters as exchange of official publications, 
assignment of advisory missions, determination of civil air routes and 
so on.‘*° As our concern with foreign affairs has increased, the number 
of executive agreements has increased faster than the number of treaties; 
but this does not mean that they have been made ‘‘in lieu of treaties,’’ and 
the nature of executive agreements in dealing with the minutiae of foreign 
affairs dictates that their rate of increase would not be exactly proportional 
to that of treaties. Present agitation is directed not so much at the number 
of executive agreements as to the discretion now available to the Presi- 
dent in determining what agreements shall be submitted to the Senate and 
those which do not require that sanction. 

It is confidently asserted by the proponents that the exact line of de- 
marcation between treaties and executive agreements, which ‘‘does not 
seem to have been seriously questioned prior to 1940,’’*** can be worked 
out by the ‘‘flexible method of statutory definition,’’ once Congressional 
control over all agreements is established by Constitutional Amendment. 
But the line of demarcation between what is properly a treaty and what is 
properly an executive agreement has never been ‘‘exact’’ and it is doubtful 
that it ever will be.*** Congressional legislation mapping out the respec- 
tive areas is bound to be either too vague to be useful or so circumscribed 
as seriously to handicap Presidential flexibility in meeting changing inter- 
national conditions. 

The question is tied up in the statement of Professor Corwin who, re- 
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ferring to the whole of the legislative-executive foreign relations apparatus, 
concludes that 


the Constitution, considered only for its affirmative grants of powers 
which are capable of affecting the issue, is an invitation to struggle 
for the privilege of directing American foreign policy.*** 


The question need not remain, however, a matter of conflict and antago- 
nism. Mutual co-operation, consultation and collaboration offer a way 
out.** By their proposals, the proponents demonstrate disregard for co- 
operation as a solution and a strong desire to resolve the ‘‘struggle’’ once 
and for all—and absolutely in favor of Congress. 

In an effort to minimize the magnitude of the projected change, we are 
advised that Congress already has the power, under the ‘‘necessary and 
proper’’ clause of the Constitution, to regulate all executive agreements. 
But, say the proponents, there are some who doubt the existence of this 
power. Hence, ‘‘it is appropriate for Congress and the several States to 
dispel this doubt by the adoption of an appropriate amendment to the 
Constitution,’’**> which would be ‘‘merely a specific reassertion of the 
‘necessary and proper’ clause.’’°* The argument maintains that 


Congress now has the power to pass a statute regulating the power 
of the President to make executive agreements, defining the appropri- 
ate areas thereof and subjecting them to reasonable limitations and 
prescriptions.*** 


If this is a valid argument, one can only wonder (1) why its utility has 
escaped the attention of Congress all these years and, (2) what is to be 
gained by codifying it by inserting the proposed clause in the Constitu- 
tion? But there is a distinct contrast in the spirit of the ‘‘necessary and 
proper’’ clause, which emphasizes co-operation in ‘‘carrying into execu- 
tion’’ the foregoing powers, and the policeman’s approach of ‘‘regula- 
tion.’’** The amendment would obviously constitute more than a ‘‘re- 
assertion of the ‘necessary and proper’ clause’’ and it would be a standing 
invitation for Congressional veto of executive actions in the foreign affairs 
field. Any assurances that Congressional control would be of a restricted 
nature are dissolved by the careful elaboration of the scope included by 
the proponents under the term, ‘‘executive and other agreements,’’ as in- 
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cluding ‘‘every agreement and understanding, formal and informal, made 
by any official of the executive branch with any foreign power or inter- 
national organization and not submitted to the Senate as a treaty.’’ **® 

As in the case of the treaty restrictions, one anticipated advantage 
stressed by the proponents is that the world will be ‘‘put on notice’’ as to 
our Constitutional agreement-making procedure. It is intended 


to give public notice that the President of the United States does not 
have uncontrolled power permanently to bind the Nation in matters 
of vital national importance.’ 


What is actually proposed here is a notification to the world that the word 
of the President is not to be trusted on matters above the level of pro- 
cedural arrangements, and perhaps not even on that! Foreign nations 


are presumed to know, and if they do not, are entitled to demand 
proof of the constitutional competence of all organs or agents assuming 
to make agreements for the United States, before exchanging ratifi- 
cations.*** 


But under the proposed amendment it would be extremely difficult for a 
foreign nation to determine just where the ‘‘constitutional competence’”’ 
to make agreements lay and to know at what level of negotiation the 
President’s authority to enter into agreements terminated. In the presence 
of such an obscure constitutional requirement, foreign nations would be 
justified in holding the United States bound to commitments the President 
might make, unless the agreement in question was obviously ‘‘of sufficient 
permanence and importance to constitute a treaty.’’*** Foreign states 
must rely largely on the word of the President as to his competence to 
make agreements,'** and repudiation by Congress of agreements made by 
him would constitute international wrongs, despite any constitutional 
provision for Congressional ‘‘regulation’’ of executive agreements.’ 
Other nations would enter into agreements with our President and hold 
the United States responsible despite subsequent Congressional ‘‘regula- 
tion,’’ or they would refuse altogether to deal with him in the absence of 
clear-cut authority from Congress, preferring to have all agreements rati- 
fied by the Senate. Either course would be disastrous.** 
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The insistence that, as a ‘‘necessary corollary’’ of the treaty restric- 
tions,'** executive agreements ‘‘shall be subject to the limitations imposed 
on treaties by this article’’ stems directly from the recent decision of the 
Supreme Court on the Litvinov Assignment, by which executive agreements 
were elevated to the status of treaties in overriding State law and invading 
the domain of the States’ reserved powers.*** The limitation as to sub- 
ject-matter is thought doubly important in the case of executive agreements 
because the Founding Fathers would have been shocked at the suggestion 
that ‘‘the Federal-State relationship was alterable at the will of a single 
individual.’’ 

Alarm over this decision has not been restricted to the present agitation. 
But, whatever interpretation is given it, the Litvinov Assignment decision 
cannot be regarded as a precedent whereby untrammeled executive au- 
thority overrode State law, for Congress had given its prior approval in 
the form of a joint resolution authorizing appointment of a commission 
to determine claims of American nationals against the Soviet Government 
in anticipation of such claims being satisfied out of the proceeds of the 
assignment.’®* Finally, it is worthy of note that in this case the Court said 
nothing about the ability of an executive agreement to invalidate previous 
Congressional legislation, something which a treaty has always been able to 
do.?7° 

The paucity of litigation on this subject indicates the rarity with which 
unsupported executive agreements affect domestic law, and no claim is 
made, even by the present alarmists, that the precedent of the Pink case, 
if there be one, has been seized upon by the Executive to gather domestic 
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power at the expense of the Congress and the reserved powers of the States. 
Such an event does not seem imminent and, were some future President 
to go on a ‘‘power rampage’’ by this means, and were the Supreme Court 
to sit on its hands, we would have reached the point where it would be 
appropriate to use the safeguard the Founding Fathers provided spe- 
cifically for such an event, namely, that of impeachment. 


THE AMENDMENT PROPOSALS AS A REACTION TO THE SUPPOSED ‘‘NEW 
Concept’’ oF THE HuMAN Ricuts TREATIES 


The projected human rights treaties of the United Nations, especially 
the Genocide Convention and the draft Covenant on Human Rights, are at- 
tacked on the ground that they concern the relationship between a govern- 
ment and its own citizens and thus deviate from the ‘‘traditional treaty 
field’’—the ‘‘relationship of a government with another government or with 
the nationals of another government.’’?71_ They are thought to be ‘‘ unique’’ 
in making domestic or ‘‘treaty’’ law for American citizens which involves 
a ‘‘new concept’’ of treaty-making dealing with matters not a ‘‘ proper 
subject of negotiation.’’ Much effort has been devoted to emphasizing the 
manner in which the human rights treaties might take advantage of the 
‘‘loophole’’ to deny individual rights guaranteed by the Constitution. 
Finally, an attempt is made to demonstrate that they would pave the way 
for an accretion of Federal power at the expense of the States. 

If there is no ‘‘loophole’’ in the Constitution and if the Supreme Court 
ean be expected to exercise its jurisdiction to protect it from transgression 
by treaty, no good purpese would be served by discussing here the alarmist 
fears that Constitutional guarantees might be overturned through the 
operation of the human rights treaties. Such fears, if persisted in, should 
nevertheless be dissipated by a consideration of the derogation clause found 
in the draft Covenant itself, which specifies that there shall be no restric- 
tion upon rights already existing ‘‘on the pretext that the present Covenant 
does not recognize such rights or that it recognizes them to a lesser ex- 

The proponents accept the thesis that ‘‘the treaty-making power extends 
to all proper subjects of negotiation between our government and foreign 
nations.’’*"* To establish the proper scope thereof, much reliance is placed 
on the attitude Charles Evans Hughes expressed in 1929: 
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. . . if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control 
matters which normally and appropriately were within the local 
jurisdictions of the States, then I again say there might be ground 
for implying a limitation upon the treaty-making power that it is 
intended for the purpose of having treaties made relating to foreign 
affairs and not to make laws for the people of the United States in 
their internal concerns through the exercise of the asserted treaty- 
making power.*** 


But the implied limitation voiced by Mr. Hughes is being violated, it is 
felt, because 


treaties are today being proposed which impose criminal and civil 
liabilities directly on individual citizens, which affect their rights, and 
impose duties on individual citizens, all of which were heretofore 
reserved for State legislation.*” 


And the proponents cite time and again the following ‘‘official’’ statement 
of the State Department as evidence of a ‘‘ position contrary to the implied 
limitation suggested by the late Chief Justice’’:*7* ‘‘There is no longer any 
real difference between ‘domestic’ and ‘foreign’ affairs.’’**7 Hence, 
‘‘the State Department has taken the position that our domestic affairs are 
now a proper subject of international negotiation.’’ *** 

The opinion of Chief Justice Hughes only reiterates what has been noted 
here—that treaties must deal with matters of concern to the international 
position of the United States. The amazing practice of the proponents of 
citing in each argument without fail, as conclusive proof that a radically 
‘‘new concept’’ of treaty-making has recently prevailed in the State De- 
partment, the above statement that ‘‘there is no longer any real difference 
between ‘domestic’ and ‘foreign’ affairs’? must be commented upon. Even 
had the statement been offered by the State Department as a policy de- 
cision that the line dividing the subjects of external concern from those 
of domestic concern is indistinct and not absolute, there would be little 
cause for alarm. For there can be no absolute definition of the two cate- 
gories in the light of changing historical circumstances: 


In many instances, if not in most, there is a concurrence of interest 
which has both domestic and foreign application. Local matters can, 
as in the Holland case they did, become as Hughes suggests ‘‘so related 


174 Proceedings, American Society of International Law, 1929, p. 196; cited in Reply 
to Department of Justice, pp. 525-526; Majority Report, p. 4; Eberhard Deutsch, 
1953 Hearings, p. 121; Frank Holman, 1952 Hearings, p. 158. 

175 Majority Report, p. 14. 

176 Statement of Frank Ober, 1952 Hearings, p. 130. 

177 Opening sentence of State Dept. Publication 3972, Foreign Affairs Policy Series 
26, released September, 1950; cited in Committee on Peace and Law, Report, Feb. 1, 
1952, p. 5; Reply to Department of Justice, pp. 522-523; Eberhard Deutsch, 1953 
Hearings, p. 121; Frank Holman, ibid., p. 147; and elsewhere in the arguments of the 
Committee on Peace and Law. 178 Holman, Erroneous Arguments, p. 26. 


BRICKER AMENDMENT—FALLACIES AND DANGERS 53 


to international matters that an international regulation could not 
appropriately succeed without embracing the local affairs as well.’’ *” 


But the above-cited sentence from a State Department pamphlet designed 
for lay circulation to explain current foreign policy programs has been torn 
inexcusably from context and assigned the unwarranted meaning described 
above. Actually, the pamphlet was designed to show that the domestic 
activity of the nation has an effect on our foreign policy, emphasizing the 
manner in which public opinion can influence foreign policy through com- 
munications and the like. It had absolutely no implications for official 
policy as to what constitutes a ‘‘ proper subject of negotiation.”’ 

The asssertion that there is something ‘‘new’’ or ‘‘revolutionary’’ about 
treaties which deal with the relation of the state to its own citizens is not 
supported by historical fact. ‘‘Instances are numerous in which states 
have assumed obligations with respect to the treatment of their own na- 
tionals.’’**° There is ‘‘an imposing array of agreements for repressing 
slavery and the slave trade, for promoting humane conditions of labor, for 
preventing white-slavery, for policing opium trade . . . for safeguarding 
health, and so on.’’ ?®? 


The important point is not whether a proposed agreement interferes 
in the relations between a state and its citizens, but whether the ob- 
jectives of the parties, considering the whole context in which they 
find themselves, require such interference. If it is necessary to the 
adequate protection of human rights and to security to require states 
to assume obligations with respect to their own citizens, such action 
is no less rational and no more contrary to international law than the 
proposed inspection system for atomic energy.*** 


The fact that no fine distinction can be made between external and do- 
mestie concerns is not novel, for James Madison himself saw that treaties 
might require ‘‘internal regulations.’’*** Indeed, the supremacy clause 
would be meaningless unless it were expected that treaties should have 
some effect on citizens of this country. 

A strong case has been made by leading authorities that the observance 
of human rights is an international concern and that disregard of human 
rights is a strong causal factor of war.’** No elaboration of their argu- 
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ments is needed here. It is sufficient to note the failure of the alarmists 
to demonstrate anything ‘‘revolutionary’’ about treaties which affect the 
relationship of a government to its own citizens. The question whether 
human rights are a proper subject of negotiation is essentially a political 
decision not to be decided on that false criterion. 

The United Nations Charter, the Genocide Convention and the draft Cove- 
nant on Human Rights are all berated as contributing to the augmenta- 
tion of Federal power. Since Article V of the Genocide Convention obli- 
gates the signatory governments to enact the necessary domestic legislation 
to carry out the convention and to provide for the punishment of the 
erime of genocide, it is thought this would result in ‘‘creation of a new 
category of federal crimes.’’'** The Committee on Peace and Law has 
stated that the convention would ‘‘impose a great new body of treaty law’’ 
constituting a ‘‘tremendous change’’ in the Federal-State relationship, for 
the States would be deprived of ‘‘a great field of criminal jurisprudence.’’ '** 

But genocide is not now a domestic crime and neither has it enjoyed a 
‘‘ereat field’’ of practice in the United States. The only logical implica- 
tion to be drawn from these fears is the unlikely proposition that so many 
eases of genocide are due to occur in the United States that the Federal 
courts will be taking substantial business from the State courts. 

Paradoxically, in their efforts to demonstrate the imminent danger of 
‘*treaty law’’ the alarmists have become the outstanding spokesmen of an 
interpretation of the United Nations Charter which declares that Congress 
already has the power, under the ‘‘necessary and proper’’ clause, to enact 
domestic legislation on any subject falling under the classification of social, 
economic, cultural, civil and political rights.2*7 But, if this is a valid 
argument, the absolute failure of Congress to utilize or even to consider 
this new-found power only argues its reliability as a guardian of States’ 
rights and the deficiencies of the alarmists’ logic. 

The greatest concern for States’ rights is aroused by the draft Covenant 
on Human Rights which, if adopted, would obligate the United States to 
enact domestic legislation for the furtherance of the rights set forth therein. 
It is declared: ‘‘the entire field of civil or human rights is taken from the 
states and vested in Congress. All state constitutions and state laws are 
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superseded by federal legislation implementing the treaty.’’*** Even if 
civil rights ‘‘are protected against invasion by the States under the Four- 
teenth Amendment,’’ it is asserted, the fact remains that entering into 
the treaty would ‘‘lay a broad base for direct plenary Federal legislation 
concerning those rights... .’’ 

The question whether the Covenant, a treaty which after six years has 
not left the drafting stage and apparently seems destined for a slow death, 
would upon ratification yield an expansion of Federal power obviously 
has no relevance to the question of Constitutional amendment. For, if it 
were considered to be dangerous to the balance of power, the treaty would 
surely fail to survive Senate scrutiny. However, even this irrelevant con- 
tention can be effectively refuted. Professor Chafee has demonstrated that 
under the Fourteenth Amendment most civil rights legislation is already 
within the power of the Federal Government. There are some extensions 
by the draft Covenant beyond this area, but his exhaustive survey of the 
individual provisions demonstrates that ‘‘the domestic powers of Congress 
over Human Rights are narrower than the Covenant with respect to only 
a few of its articles.’’*®° The fact is that Congress has not remotely ap- 
proached full use of its available powers in this field and that not one real 
civil rights law has been passed by Congress since 1877. ‘‘How absurd, 
then, to expect a flood of federal legislation to be unloosed by the Cove- 
nant.’’?** Professor Chafee concludes: 


The real cause of anxiety about the Covenant relates to the expan- 
sion of federal legislation under existing powers of Congress rather 
than to the increase of those powers. Some of the hostile critics may 
be afraid that ratification of the Covenant might start Congress think- 
ing more about human rights. Perhaps this world-wide treaty would 
stimulate plans for new kinds of constitutional civil rights legislation, 
and remove doubts in the minds of some Senators and Representatives 
about the validity of certain measures already under consideration, 
such as a federal statute against lynching.'*” 


Of the treaties included under the so-called ‘‘new concept,’’ only one, 
the Genocide Convention, has even been submitted to the Senate for advice 
and consent to ratification, and it has been held up in committee for three 
years. The other treaties have either met insurmountable obstacles in 
the drafting process or have not been approved by the United Nations 
General Assembly for submission to the Member States for ratification. 
The human rights treaties have revealed no new ‘‘loophole’’ in the Consti- 
tution and, even if they were not in the interest of the United States, this 
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would be small cause for the drastic revision of the foreign affairs apparatus 
now proposed. 

The following comment of Mr. Justice Story might well have been written 
in direct answer to the present attempts to prescribe exact limitations and 
to fix inflexible and absolute safeguards against abuse of the treaty-making 
power: 


A power, given in general terms, is not to be restricted to particular 
cases, merely because it may be susceptible of abuse, and, if abused, 
may lead to mischievous consequences. This argument is often used 
in public debate; and in its common aspect addressed itself so much 
to popular fears and prejudices, that it insensibly acquires a weight 
in the public mind, to which it is nowise entitled. . . . if the whole 
society is not to be revolutionized at every critical period, and re- 
modelled in every generation, there must be left to those, who ad- 
minister the government, a very large mass of discretionary powers, 
capable of greater or less actual expansion according to circumstances, 
and sufficiently flexible not to involve the nation in utter destruction 
from the rigid limitations imposed upon it by an improvident jealousy. 
Every power, however limited, as well as broad, is in its own nature 
susceptible of abuse. No constitution can provide perfect guards 
against it. Confidence must be reposed somewhere; and in free gov- 
ernments, the ordinary securities against abuse are found in the re- 
sponsibility of rulers to the people, and in the just exercise of their 
elective franchise; and ultimately in the sovereign power of change 
belonging to them, in cases requiring extraordinary remedies.’ 
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‘‘The treaty-making power is an extraordinary power liable to abuse. 
Treaties make international law and also they make domestic law. Under 
our Constitution treaties become the supreme law of the land. They are 
indeed more supreme than ordinary laws, for congressional laws are invalid 
if they do not conform to the Constitution, whereas treaty law can over- 
ride the Constitution. Treaties, for example, can take powers away from 
the Congress and give them to the President; they can take powers from 
the States and give them to the Federal Government or to some interna- 
tional body, and they can cut across the rights given the people by their 
constitutional Bill of Rights.’’ 

That statement was made by Mr. John Foster Dulles,’ speaking as a 
private citizen, four days after President Truman issued his Executive 
Order on April 8, 1952, directing the seizure of the steel mills. The Presi- 
dent justified the seizure of that private property, among other reasons, 
‘*to fulfill our responsibilities in the efforts being made throughout the 
United Nations and otherwise to bring about a lasting peace,’’ and because 
‘‘American fighting men and fighting men of other nations of the United 
Nations are now engaged in deadly combat with the forces of aggression 
in Korea, and forces of the United States are stationed elsewhere overseas 
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national. He is Chairman of the Committee on International Law of the Bar 
Association of the District of Columbia, and Professor of International Law at the 
Georgetown University School of Foreign Service. He was attached to the American 
Commission to Negotiate Peace at Paris in 1919 as an Assistant Legal Adviser. He 
served in the offices of the Solicitor and Counselor of the Department of State from 
1906 to 1911, and in 1909 went to Liberia as Secretary of the United States Commission 
to investigate the affairs of that African republic. He has been a delegate to several 
Pan American Conferences, and has visited China, Japan, Korea, and Manchuria. 

1 Address before Regional Meeting of the American Bar Association, Louisville, Ky., 
April 12, 1952, reprinted in Hearings before Subcommittee of the Senate Judiciary Com- 
mittee on S. J. Res.1, pp. 862-864. 
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for the purpose of participating in the defense of the Atlantic Community 
against aggression.’’? In other words, President Truman claimed this 
implied executive power as flowing from the United Nations Charter, the 
NATO Treaty, and the war power. The Supreme Court of the United 
States in a divided opinion on June 2, 1952, held, six to three, that the 
seizure was unconstitutional and without authority of law.* A change of 
two votes in favor of the President’s action would have reversed the Court’s 
decision. 

The late Chief Justice and two Associate Justices upheld the President’s 
action in a minority opinion. They observed that ‘‘Those who suggest that 
this is a case involving extraordinary powers should be mindful that these 
are extraordinary times.’’ The Civil War was the most extraordinary pe- 
riod the United States has experienced, yet when Federal military authori- 
ties undertook to suspend Constitutional rights outside the theater of actual 
hostilities, the Supreme Court denied such power in no uncertain language: 


The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its protec- 
tion all classes of men, at all times, and under all circumstances. No 
doctrine, involving more pernicious consequences, was ever invented 
by the wit of man than that any of its provisions can be suspended 
during any of the great exigencies of government. Such a doctrine 
leads directly to anarchy or despotism.‘ 


The power of governments to derogate from rights of the citizen, which 


in the United States are considered fundamental, is a typical characteristic 
of United Nations treaties. For five years representatives of the United 
States participated in the drafting of treaties on freedom of information 
and of the press providing that those freedoms might be suspended, not 
only in time of war, but in emergencies, and whenever the national security 
might be considered to be in danger by the government in office. They 
also would permit censorship of the press in time of peace under certain 
conditions. The Committee on Peace and Law Through United Nations 
of the American Bar Association persistently condemned those drafts as 
being out of harmony with American concepts. The first article of the 
Bill of Rights of the United States Constitution states clearly and simply 
that ‘‘Congress shall make no law . . . abridging the freedom of speech, 
or of the press.’’ Finally on October 24, 1952, the United States delegate 
to the General Assembly of the United Nations summed up the history of 
those efforts as follows: 


It has been shown that the writing of treaties on freedom of informa- 
tion is not the way to promote freedom of information, at least at this 


216 Fed. Reg. 3503; also appended to the Supreme Court’s opinion, 343 U. S. 579 
at 589. 

8 Youngstown Sheet & Tube Co. et al. v. Sawyer, 343 U. 8. 579. 

4Ez parte Milligan (1866), 4 Wallace 2, 120-121. 
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time. . . . We cannot tell where they will take us, except that it ap- 
pears certain that if we continue our present course we will skirt 
perilously close to rocks and shoals dangerous to liberty.°® 


President Truman’s argument in support of his action in seizing the 
steel mills was answered by Mr. Justice Jackson in his majority concurring 
opinion of the Supreme Court. He wrote: 


I cannot foresee all that might entail if the court should endorse 
this argument. Nothing in our Constitution is plainer than that 
declaration of war is entrusted only to Congress. Of course a state 
of war may in fact exist without a formal declaration. But no doc- 
trine that the Court could promulgate could seem to be more sinister 
and alarming than that a President whose conduct of foreign affairs 
is so largely uncontrolled, and often even unknown, can vastly enlarge 
his mastery over the internal affairs of the country by his own com- 
mitment of the nation’s armed forces to some foreign venture. (p. 
642.) 


In his Louisville speech, Mr. Dulles stated that: ‘‘There is room for 
honest difference of opinion as to whether our Constitution needs to be 
amended as proposed or whether the President and the Senate should 
retain their present powers for possible emergency use.’’ Since he became 
Secretary of State he has taken the leadership in opposing any Constitu- 
tional Amendment to safeguard against the liability to abuse of the treaty- 
making power.® His position now is that such an amendment would be 
dangerous and unnecessary, and, moreover, the Administration for the 
time being in power will not countenance any of the abusive practices 
against which he had previously given warning. Secretary Dulles’ official 
policy statement is printed textually at the close of this article. 

Senate Joint Resolution No. 1, known as the Bricker Amendment, was 
reported favorably to the Senate on June 15, 1953, by its Committee on 
the Judiciary by a vote of nine to four." This report was the culmination 
of exhaustive hearings and consideration in both the 82nd and 83rd 
Congresses * upon previous versions of the proposed amendment introduced 
by Senator Bricker and proposals drafted by the Committee on Peace and 
Law of the American Bar Association and overwhelmingly approved by 
the House of Delegates of that Association in several successive meetings.°® 

5 Department of State Bulletin, Vol. 27, No. 699 (Nov. 17, 1952), pp. 789-792. 

6 Hearings on S. J. Res.1, ibid., pp. 862-900. 

7 Senate Report No. 412, 83d Cong., 1st sess. The report also contains the minority 
views. The Chairman did not join in either the majority or minority report, but filed 
individual views. Another Senator who was absent from the country would have signed 
the majority report had he been here. 

8 Hearings on S.J. Res.130, May 21 to June 9, 1952, and on S.J. Res.1 and S.J. Res.43, 
Feb. 19 to April 11, 1953. 

® April 26 and Sept. 18, 1952, and Aug. 27, 1953. The American Bar Association 
has a membership of over 50,000. Its controlling body is the House of Delegates rep- 
resentative of the profession throughout the United States. Its action reaffirming the 
principles of the Bricker Amendment on Aug. 27, 1953, was most significant. On the 
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THe TrREATY-MAaKING POWER OF THE UNITED STATES 


The treaty-making power is vested in the President in the following 
terms: ‘‘He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the Senators present 
eoneur.’’ (Article II, Section 1, par. 9.) This manner of making treaties 
would not be affected in any way by the adoption of the Bricker Amend- 
ment. When so adopted treaties would, after the incorporation of the 
Bricker Amendment as now, become national contracts of the Government 
of the United States. It is accordingly not true, as opponents of the 
amendment contend, that the adoption of the amendment would prevent 
the United States Government from making treaties without the consent 
of the States of the Union. That possibility was rejected when the Con- 
stitution was framed and the Bricker Amendment is not intended to revive 
it. 

In addition to the Constitutional provision above quoted, there is in the 
Constitution what is known as the ‘‘treaty supremacy clause’’ which reads: 


This Constitution, and the laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land: and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary 
notwithstanding. (Article VI, par. 2.) 


It is the latter half of this paragraph that makes American treaty-making 
power an ‘‘extraordinary’’ one liable to abuse. Under this power, if a 
treaty is self-executing it becomes the law of the land superior to State 
laws and constitutions without any legislative act. In case of doubt 
whether a treaty is or is not self-executing the doubt must ultimately be 
resolved by a judicial ascertainment of the intention of the contracting 
parties.’° 

Whether a treaty be self-executing or not, under this power, the subject- 
matter of the treaty becomes one of Federal and not of State power and 


preceding afternoon the Secretary of State in an address before the Assembly of the 
Association reiterated his strong opposition to the amendment (Dept. of State Bulletin, 
Vol. 29, No. 741, Sept. 7, 1953, pp. 307-309). On the morning of the 27th, members 
of the House in sympathy with his views moved that the Association amend its stand 
so as to oppose the amendment. After a vigorous debate lasting over two hours, 
the motion was rejected by a vote of 117 to 33. (American Bar Association Journal, 
Oct. 1953, p. 876.) At the Diamond Jubilee Banquet of the Association held the 
evening of the same day, the highest honor within the gift of the Association, its 
annual medal, was awarded to Frank E. Holman, a former President, for his ‘‘out- 
standing contribution to uphold and defend the Constitution of the United States’’ by 
his advocacy and support of a Constitutional Amendment ‘‘to prevent treaties and 
other international agreements from attaining ascendancy over our domestic law.’’ 
(Ibid., Nov. 1953, p. 976.) 

10 Foster v. Neilson (1829), 2 Peters 253; U. S. v. Percheman (1833), 7 Peters 51. 
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jurisdiction. The Federal Congress, after being granted a number of 
specific legislative powers, is then granted a general power ‘‘To make all 
laws which shall be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this Constitution in the 
Government of the United States, or in any department or officer thereof.’’ 
(Article I, Section 8.) This clause empowers Congress to enact ‘‘ necessary 
and proper’’ laws for carrying treaties into execution. The judicial power 
of the United States extends ‘‘to all cases, in law and equity, arising under 
this Constitution, the laws of the United States, and treaties made, or which 
shall be made, under their authority.’’ (Article III, Section 2.) 

The Tenth Amendment reserves to the States or to the people the powers 
not delegated to the United States nor prohibited to the States by the 
Constitution. This amendment is the concluding article of the Bill of 
Rights which was adopted to meet objections raised in the State Ratifying 
Conventions. Dangers of an unlimited treaty-making power were among 
those objections. Patrick Henry declared in the Virginia Convention: 
‘‘Sure I am, if treaties are made infringing our liberties, it will be too 
late to say that our constitutional rights are violated.’’ Thomas Jefferson, 
who was Minister to France at that time, was a leader in the demand for a 
Bill of Rights. After the ratification of the Constitution and the adoption 
of the Bill of Rights, he wrote in his Manual of Parliamentary Practice: 


By the general power to make treaties, the Constitution must have 
intended to comprehend only those objects which are usually regu- 
lated by treaty, and cannot be otherwise regulated. It must have 
meant to except out all those rights reserved to the States; for surely 
the President and Senate cannot do by treaty what the whole govern- 
ment is interdicted from doing in any way. 


Jefferson’s views undoubtedly represented the consensus of the Founding 
Fathers. In 1836 the Supreme Court held that ‘‘ Congress cannot by legis- 
lation enlarge the federal jurisdiction nor can it be enlarged under the 
treaty-making power.’’** By 1920, however, those views were considered 
out of date. In the Migratory Bird Case ** the Supreme Court held valid 
a Federal law enacted pursuant to a treaty to protect wild birds during 
their seasonal migrations to and from Canada, notwithstanding that a 
similar law enacted before the treaty was concluded had been declared 
unconstitutional under the Tenth Amendment by several United States 
District Courts. Speaking for the Supreme Court, Mr. Justice Holmes 
found that, since the treaty did not ‘‘contravene any prohibitory words 
found in the Constitution,’’ it was not ‘‘forbidden by some invisible radia- 
tion from the general terms of the Tenth Amendment.”’ 


11 New Orleans v. U. 8., 10 Peters 662 at 736. 
12 Missouri v. Holland (1920), 252 U. S. 416. 
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New Lives or Activity In 


At the Sixth International Conference of American States held at 
Havana, Cuba, in 1928, reliance was had upon the new principle of Con- 
stitutional law announced in the Migratory Bird Case in urging the con- 
clusion of a treaty to provide that men and women should have equal 
rights within each of the contracting states..* This treaty was not acted 
upon. On the agenda of the Conference was a code of private international 
law dealing with what are called in the United States conflicts of laws. 
Under the Chairmanship of Secretary of State Charles Evans Hughes, the 
American Delegation regretted it was unable to approve the code ‘‘as in 
view of the Constitution of the United States of America, the relations 
among the States members of the Union and the powers and functions of 
the Federal Government, it finds it very difficult to do so.’’*™* 

In the following year Mr. Hughes, speaking before the American Society 
of International Law, of which he was President, referred, without men- 
tioning the Havana Conference, to 


a new line of activity which has not been very noticeable in this 
country, but which may be in the future, and this may give rise to 
new questions as to the extent of the treaty-making power... . if 
we attempted to use the treaty-making power to deal with matters 
which did not pertain to our external relations but to control matters 
which normally and appropriately were within the local jurisdictions of 
the States . . . there might be ground for implying a limitation upon 
the treaty-making power that it is intended for the purpose of having 
treaties made relating to foreign affairs and not to make laws for the 
people of the United States in their internal concerns through the 
exercise of the asserted treaty-making power. 


The future Chief Justice of the United States thus confirmed in 1929 the 
views of the Founding Fathers relative to limitations on the treaty-making 
power which the Bricker Amendment seeks to restore. 

The new line of activity in treaty-making of which Mr. Hughes gave 
warning in 1929 came into full bloom with the entry of the United States 
into the United Nations in 1945. Up to that time treaty-making with 
respect to persons within national jurisdiction had been limited to the 
rights of aliens. International law 


is a law for the government of national communities as to their mutual 
relations, and not for the government of individuals of those communi- 
ties in their relation towards one another—nor can it control the con- 


18 See Presidential Address of Dr. James Brown Scott before the American Society 
of International Law, April 26, 1934, entitled ‘‘Treaty-making under the Authority of 
the United States,’’ Proceedings of the Society, 1934, pp. 2-34. Dr. Scott was a 
delegate to the Havana Conference of 1928. 

14 International Conferences of American States, 1889-1928 (Oxford University 
Press, New York), p. 371. 

15 Proceedings, American Society of International Law, 1929, pp. 194-196. 
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duct of nations towards their own citizens, except in cases involving 
the rights of other nations.’* 


INTERFERENCE WITH DoMEsSTIC AFFAIRS 


Immediately following the organization of the Economic and Social 
Council under the United Nations it started upon the drafting and pro- 
posal of treaties that expanded the field of international negotiation from 
the rights of aliens to the rights of citizens vis-a-vis their own governments 
within their own countries. The Charter contains an express reservation 
that nothing contained in it ‘‘shall authorize the United Nations to inter- 
vene in matters which are essentially within the domestic jurisdiction of 
any state.’’ (Article 2, paragraph 7.) 


The word ‘‘intervention’’ as used in the paragraph is not to be given 
a narrow technical interpretation. . . . The creation of a commission 
of inquiry, the making of a recommendation of a procedural or sub- 
stantive nature, or the taking of a binding decision constitutes inter- 
vention under the terms of this paragraph. .. . It establishes the 
principle that certain matters are to be excluded from the competence 
of the United Nations to act, in much the same way that the Tenth 
Amendment of the Constitution of the United States together with 
other provisions of the Constitution limit the sphere of action of the 
Federal Government. . . . It was intended, in particular, to require 
the Organization in carrying out its economic and social objectives 
to deal with governments, instead of allowing the Organization to [in 
the words of Mr. John Foster Dulles, of the United States Delegation 
at the San Francisco Conference, who had an important part in the 
formulation of this paragraph of the Charter] ‘‘penetrate directly 


99> 37 


into the domestic life and social economy of the member states.’’ * 


The by-passing of the reservation of domestic affairs from the jurisdiction 
of the United Nations was not unintentional. The Director of the Division 
of Human Rights gave prompt public warning of what was being planned: 


What the United Nations is trying to do is revolutionary in char- 
acter. Human rights are largely a matter of relationships between 
the state and individuals, and therefore a matter which has been 
traditionally regarded as being within the domestic jurisdiction of 
states. What is now being proposed is, in effect, the creation of some 
kind of supernational supervision of this relationship between the 
state and its citizens.’® 


Representatives of the United States Government actively participated 
in the work of the Human Rights Commission. The revolutionary theory 
and ultimate goal which underlie and direct its program received the official 
imprimatur of President Truman and the State Department in a pub- 


16U. S. v. Active (1814), Fed. Cas. No. 14, p. 420. 

17 Goodrich and Hambro, Charter of the United Nations (1949), pp. 111, 113, 120. 

18 Mr. John P. Humphrey, in Annals of the American Academy of Political and 
Social Science, January, 1948. 
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lication issued in 1950 bearing the written approval of the President.'® 
The publication opens with a statement that ‘‘There is no longer any real 
distinction between ‘domestic’ and ‘foreign’ affairs.’’ (p. 4.) The pur- 
pose of the pamphlet is to explain to the American people that although 
they began life with ‘‘a Declaration of Independence. .. . Today the 
foreign policy of the United States is a declaration of interdependence of 
men and nations.’’ (p. 99.) It lauds the drafting of human rights 
covenants by the United Nations as ‘‘one of the great revolutionary enter- 
prises’’ (italics supplied). The pamphlet informs its readers that the 
American Declaration of Independence acknowledges the Creator as men’s 
source of human rights, and that ‘‘to secure these rights governments are 
instituted among men, deriving their just powers from the consent of the 
governed’’; but it does not inform its readers that the Covenants on Human 
Rights drafted by the United Nations makes no reference to these sources 
of rights and obligations. If independence rooted in trust in God is to be 
exchanged for interdependence on man in a Godless world, the price is too 
high to pay. 

A large segment of opposition to the Bricker Amendment is composed 
of those who openly or covertly look upon the United Nations as but the 
first step toward the establishment of some form of federal or world gov- 


ernment. ‘‘ Where the experiment’’ of an international community which 
is ‘‘in fact, the substance of our foreign policy,’’ will lead, reads the State 
Department publication above quoted, ‘‘nobody can predict. ... It may 


lead eventually to a form of world government.’’ (pp. 17-18.) World 
law substituted for international law must needs be founded on principles 
that are the common denominator of all the cultural and legal systems of 
the members of the world or federal community. What fraction of world 
law would be represented by American principles of God-given inalienable 
rights, government by consent of the governed, freedom of religion, of 
speech, of the press, of assembly and of petition, not to mention the pro- 
tection of private property and the free enterprise system? Many nations 
of the world today do not comprehend these principles because their peoples 
have had no experience with them.*° 


TREND TOWARD SOCIALISM AND WoRLD GOVERNMENT 


A preview of the kind of law that may be expected under such a world 
government has been presented to us by the proposed Covenants on Human 
Rights. Each government party to the covenants would undertake to 
guarantee to everybody within its territory the following rights: to work 
and fair wages with equal pay, decent living conditions, social security, 
rest, leisure and periodic holidays with pay, protection of motherhood and 


1° Our Foreign Policy, Department of State Publication 3972, September, 1950. 
20 See the article by Charles Malik, of the Lebanon, entitled ‘‘From a Friend of the 
West’’ in Life magazine, March 31, 1952. 
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children, adequate food, clothing and housing, medical attention and free 
education.” 

The fixing of standards for the enjoyment of these rights and the ad- 
ministration of laws and regulations relating thereto would require the 
establishment of government bureaus and agencies and an army of em- 
ployees almost without limit. The International Labor Organization has 
elaborated on these rights in treaties or drafts for submission to the mem- 
ber governments.”” 

The ‘‘extraordinary parallelism between the Soviet Constitution and the 
U.N. Covenants on Human Rights’’ is shown in some detail by Dr. Felix 
Morley, who says: ‘‘ Actually, a large part of the Soviet Constitution was 
almost textually embodied in these U.N. Covenants.’’** An ideological 
evaluation of the character of the work of the Human Rights Commis- 
sion, showing that it was not due entirely to recognized Communists, was 
published by the Chairman of that Commission for the year 1952. Mr. 
Charles Malik, of the Lebanon, wrote as follows: 


I think a study of our proceedings will reveal that the amendments 
we adopted to the old texts under examination responded for the most 
part more to Soviet than to Western promptings. .. . 

The concept of property and its ownership is at the heart of the 
great ideological conflict of the present day. It was not only the 
Communist representatives who riddled this concept with questions 
and doubts; a goodly portion of the non-Communist world had itself 
succumbed to these doubts. A study of this particular debate will 
reveal the extent to which the non-Communist world has been com- 
munistically softened and frightened. It seems incredible that in these 
economic matters, which reflect indeed much more than mere economic 
divergencies, the Western world is so divided on itself as to be in- 
capable of presenting a common front against Communism. 

Again and again it became apparent that our difficulties stemmed 
for the most part from radical differences in intent in regard to funda- 
mental concepts.** 


Special sanctions for the enforcement of the governmental guarantees 
of the covenants would be provided. Without benefit of covenant, the 
Secretary General of the United Nations received 25,279 communications 
between April 3, 1951, and May 7, 1952, complaining of violations of human 


21 The latest revision of the covenants was published in Department of State Bulletin, 
Vol. 27, No. 680 (July 7, 1952), pp. 23-31. Provisions of the covenant in conflict 
with the Bill of Rights of the United States Constitution were dealt with in the Report 
of the Committee on Peace and Law of the American Bar Association, Sept. 1, 1950, 
pp. 30-45, and Appendix, pp. 80-83. See also reports of that committee for Sept. 1, 
1951, Feb. 1, 1952, and Feb. 1, 1953. 

22 See testimony of Wm. L. McGrath, on behalf of the United States Chamber of 
Commerce, in Hearings on S.J. Res.1, 1953, pp. 530-571. 

23 Treaty Law and the Constitution, American Enterprise Association (New York), 
pp. 36-37. 

24 United Nations Bulletin, Sept. 1, 1952, pp. 248-253. 
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rights.*** According to the latest revised draft, all complaints of that 
character received from states parties to the covenants would be referred 
to a Human Rights Committee, the appointment of which is provided for. 
States against which such complaints are made would be given six months 
in which to adjust them through direct negotiations with the complaining 
states. At the end of that period, if any complaint is not adjusted, the 
Human Rights Committee would take over. It would call upon the states 
concerned for relevant information, ascertain the facts and make available 
its good offices. The Commitee might recommend that the International 
Court of Justice be requested to give an advisory opinion. The Human 
Rights Commiteee would draw up a report of its conclusions on the facts and 
attach the statements of the parties to the case. This report would be sent 
to the states concerned and to the Secretary General of the United Nations. 
Except in serious cases involving human life, the Human Rights Committee 
would not deal with a complaint unless available domestic remedies have 
been invoked and exhausted.**” 


OBJECTIONS TO THE BRICKER AMENDMENT 


These objections begin with the assertion that any amendment is un- 
necessary in view of the principle of American Constitutional Law that 
an unsatisfactory or dangerous treaty or treaty provision may be abro- 
gated by a subsequent Act of Congress. Such a unilateral termination of 
an international obligation is of doubtful propriety and might cause em- 
barrassing repercussions from the other contracting parties. A consti- 
tutional provision adopted in advance limiting the internal effects of treaties 
would better accord with the almost universal practice of other nations. 
Moreover, an Act of Congress requires approval by the President. Should 
he veto the bill, a two-thirds’ majority in both Houses of Congress would 
be required to override the veto, thus making it twice as hard to terminate 
a treaty than it was to make it with a two-thirds’ majority in the Senate 
only. 

Taking up the provisions of the Bricker Amendment section by section, 
we shall first state what it is intended to accomplish and then deal with 
the objections of its opponents. 

Section 1, reading ‘‘A provision of a treaty which conflicts with this 
Constitution shall not be of any force or effect,’’ would settle the question 
raised by Mr. Justice Holmes in Missouri v. Holland, supra, that the con- 
stitutional provision that treaties shall be made ‘‘under the authority of 
the United States’? may mean no more than the ‘‘formal acts’’ prescribed 
to make a treaty, namely, conclusion by the President with the advice and 
consent of the Senate. Section 1 would require that treaty law, in order to 


24a United Nations Bulletin, Aug. 15, 1952, p. 200. 
24b Department of State Bulletin, Vol. 27, No. 680 (July 7, 1952), pp. 26-27. 
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become the law of the land, be enacted pursuant to the Constitution, which 
reads: 


All legislative powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Rep- 
resentatives. (Article I, Section 1.) 


Any treaty that might be relied upon either directly or by implication to 
justify the exercise of powers by the President not vested in him by the 
Constitution or by Act of Congress would, to the extent of such asserted 
power, not be of any force or effect. 

Opponents of the Bricker Amendment argue that this section is un- 
necessary because it would put into the Constitution a construction which 
is already there, not in express language, but by implication. They refer 
to dicta in some of the earlier Supreme Court decisions and incorporated 
in Mr. Justice Holmes’ opinion in the Migratory Bird Case, that the treaty- 
making power cannot do what the Constitution forbids. Later decisions 
of the Supreme Court, however, make it doubtful whether that view now 
prevails, and the Bricker Amendment would embody the earlier dicta 
expressly in the Constitution. 

The later cases referred to were the Belmont ** and Pink * cases decided 
in 1937 and 1942, respectively. They both involved the agreement made 
by and on the sole authority of President Franklin D. Roosevelt with 
Soviet Ambassador Litvinoff coincident with the President’s recognition 
of the Soviet Government. By it the Soviet Government assigned to the 
Government of the United States title to private property situated in this 
country which had been confiscated and nationalized in Russia. 

In the first case the Supreme Court held that, although the agreement 
was concluded without the participation of the Senate, the same rule of 
supremacy established for treaties by express language of the Constitution 


would result in the case of all international compacts and agreements 
from the very fact that complete power over international affairs is 
in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several States. ... In 
respect of all international negotiations and compacts, and in respect 
of our foreign relations generally, state lines disappear. 


The second case affirmed the foregoing principles of Constitutional con- 
struction, and held further that ‘‘the Fifth Amendment does not stand 
in the way of giving full force and effect to the Litvinov assignment.’’ 
The Fifth Amendment is an article of the American Bill of Rights. It 
provides that no person shall be, inter alia, ‘‘deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken 
for public use, without just compensation.’’ 


25 U. 8. v. Belmont (1937), 301 U. 8. 324. 
26U. 8. v. Pink (1942), 315 U. 8. 203. 
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A eritic of the decision in the Pink case soon after it was rendered 
wrote: ‘‘From the point of view of our constitutional law, the decision 
may well mark one of the most far-reaching inroads upon the protection 
which it was supposed the Fifth Amendment accorded to private prop- 
erty.’’ 2" 

The Belmont and Pink cases state the real reasons why opponents of the 
Bricker Amendment can boast that no treaty has ever been declared un- 
constitutional, namely, because the courts would ‘‘hesitate long before 
limiting or embarrassing’’ the national powers of the Government of the 
United States ‘‘which concern its relations and intercourse with other 
countries.’’ 

In the Chinese Exclusion Case,* Mr. Justice Field suggested another 
possible limitation on the treaty-making power when he said: 


The powers of government are delegated in trust to the United States, 
and are incapable of transfer to any other parties. They cannot be 
abandoned or surrendered. . . . The exercise of these public trusts is 
not the subject of barter or contract. 


On the other hand, Dr. Edward S. Corwin, noted scholar on American Con- 
stitutional Law, maintains that: 


the question whether the United States should enter an international 
organization for the promotion of peace and of what pledges it should 
give with respect to the use of its constitutional powers to the same 
end, is one which the appropriate agencies of the National Government 
are free to decide on grounds of national interest, substantially un- 
fettered by Constitutional Limitations of any kind.* 


Dr. Corwin’s conclusion was published when the formation of the United 
Nations was in process, and a year prior to United States entry. The 
Charter pledges every Member ‘‘to take joint and several action in coop- 
eration with the Organization for the achievement of’’ (Article 56) ‘‘higher 
standards of living, full employment, and conditions of economic and social 
progress and development.’’ (Article 55.) There is nothing in life that 
cannot be comprehended in those purposes just as effectively as the draft 
Covenant on Human Rights. 

The Fujii case, decided by the Supreme Court of California on April 
17, 1952," held that Articles 55 and 56 of the United Nations Charter 
were not self-executing; but the court did not deal with the principle laid 
down in the Migratory Bird Case that this treaty has vested legislative 
power in the Federal Congress on all subjects comprehended within Articles 


27 Philip C. Jessup, in this JouznaL, Vol. 36 (1942), p. 282. See also criticism of 
Edwin M. Borchard, ibid., p. 275. 

28 Mackenzie v. Hare (1915), 239 U. S. 299. 

29 (1889), 130 U. S. 581. 

80 The Constitution and World Organization (Princeton University Press, 1944), p. 30. 


81 Discussed infra, p. 72. 


NEED TO RESTRAIN TREATY-MAKING POWER 69 


55 and 56. If Dr. Corwin’s views, above quoted, are sound, the pledge 
contained in these articles is binding on the Federal Government ‘‘sub- 
stantially unfettered by constitutional limitations of any kind.’’ As 
stated by Mr. Carl Rix in his testimony in favor of the Bricker Amend- 
ment, ‘‘ We are living today under a system of government not based upon 
the Constitution of the United States, but on undelegated and unenumer- 
ated powers under which Congress now has authority to act.’’*? The 
nation has arrived at the state that Thomas Jefferson had in mind when 
he wrote: ‘‘If the grant of the treaty-making power is boundless, then we 
have no Constitution.’’ ** 

The Bricker Amendment would restore the balance of power between 
the Federal and State Governments as intended by the Constitution. It 
would, in addition, discourage the prevailing trend in the United States 
to regard the United Nations as but the first step to some form of world 
or federal government—a goal to be reached gradually through the ex- 
ercise of the treaty-making power as it is now interpreted and construed. 
That this is one of the principal objections to the Bricker Amendment was 
admitted by the New York Times in an editorial of April 8, 1953, which 
read: 


The resolution is dangerous because it forbids any treaty that would 
allow any foreign Power or any international organization (meaning 
the U.N. or one of its agencies) to control the constitutional rights of 
American citizens within the United States ‘‘or any other matter es- 
sentially within the domestic jurisdiction of the United States.’’ 


Section 2—TREATIES AS INTERNAL LAW 


Section 2 of the Bricker Amendment contains two proposals: first, that 
‘*A treaty shall become effective as internal law in the United States only 
through legislation,’’ and, secondly, ‘‘which would be valid in the absence 
of treaty.’’ They will be discussed separately. 

The treaty-making power of the United States is extraordinary because 
this Government was the first and remains one of a very few governments 
where treaties become the supreme law of the land enforceable in the 
courts without action by the legislative body.** The provision was in- 
serted to prevent the States from confiscating pre-war private debts in 
violation of the Treaty of Peace with Great Britain of 1793. Although 
the Supreme Court held the clause to be supreme over State confiscatory 


82 Hearings on 8.J. Res.1, 1953, p. 1025. 

88 Letters and Addresses of Thomas Jefferson (ed. Parker & Viles, New York, 
1905), p. 154. 

84 An analysis of modern constitutional provisions on this subject was made by the 
Committee on Peace and Law Through United Nations and published in its report for 
Sept. 1, 1950. It is reproduced in the Senate Committee Hearings on 8. J. Res.1, 1953, 
pp. 1113-1121. 
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laws,*** it was ineffective and the United States was eventually obliged 
to pay Great Britain $3,000,000 in satisfaction of the confiscated debts. 
‘“Ware v. Hylton was a case calling for judicial statesmanship of the 
highest order. It arose under national and international conditions which 
have never existed since.’’ 

While the Constitution was under consideration in the State Ratifying 
Conventions, Alexander Hamilton wrote in The Federalist (No. 75) : 


The power of making treaties . . . relates neither to the execution 
of the subsisting laws, nor to the enaction of new ones. Its objects 
are contracts with foreign nations, which have the force of law, but 
derive it from obligations of good faith. They are not rules pre- 
scribed by sovereign to subject, but agreements between sovereign 


and sovereign. 


It is not a requirement of international law that treaties be enforceable 
as municipal law in the courts of the contracting parties. The Supreme 
Court of the United States stated in 1858 that: 


If the people of the United States were to repeal so much of their 
Constitution as makes treaties their municipal law, no foreign govern- 
ment with whom a treaty exists could justly complain, for it is not 
a matter with which he has any concern. 


This statement of the Court was not a denial of the fundamental principle 
of the law of treaties that they are made to be observed, as expressed in 
the maxim pacta sunt servanda, for in the same case the Court continued: 


The foreign sovereign between whom and the United States a treaty 
has been made has a right to expect and to require its stipulations to 
be kept with scrupulous good faith; but through what internal ar- 
rangements this shall be done is exclusively for the consideration of 
the United States. Whether the treaty shall itself be the rule of ac- 
tion of the people as well as the government, whether the power to 
enforce and apply it shall reside in one department or another, neither 
the treaty itself nor any implication drawn from it gives him any 
right to inquire.* 

To the same effect was the opinion of the Supreme Court in the Head Money 
Cases in which Mr. Justice Miller remarked that, in case a government 
party to a treaty fails to enforce its provisions, ‘‘its infraction becomes the 
subject of international negotiations and reclamations, so far as the in- 
jured party chooses to seek redress.’’** In the Chinese Exclusion Case *" 
involving a law of Congress excluding Chinese subjects in violation of a 
treaty with that government, Mr. Justice Field observed: 


84a Ware v. Hylton (1796), 3 Dallas 199. 
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If the government of the country of which the foreigners excluded 
are subjects is dissatisfied with this action it can make complaint to 
the executive head of our government, or resort to any other measure 
which, in its judgment, its interests or dignity may demand; and there 
lies its only remedy. 


The draft Covenant on Human Rights includes special provisions for its 
enforcement if violated. (See supra, p. 65.) 

The great majority of present-day constitutions distinguish between 
treaty provisions of a national contractual nature and those affecting pri- 
vate rights and duties.** Most of the nations follow the usage and custom 
of Great Britain. This has been explained by a distinguished British 
legal authority as follows: 


Many treaties have nothing to do with the law of the land and never 
come in question in any court of law. . . . Whenever a treaty, or any- 
thing done in pursuance of it, is likely to come into question in a court 
of law, the Crown must induce Parliament to legislate so as to make 
the necessary change in the law or equip the Crown with the necessary 
power to execute the treaty.*® 


The first sentence of the above quotation refers to treaties on international 
political questions, and the statement is true also in the United States. 
The determination of such questions ‘‘by the legislative and executive de- 
partments of any government conclusively binds the judges, as well as all 
other officers, citizens and subjects of that government.’’*° Within this 
category are included treaties of peace, all treaties for national defense, 
the prevention of war, arbitration and other means for the peaceful settle- 
ment of international disputes, determination of international boundaries, 
sovereignty over disputed territory and jurisdiction over the marginal 
seas, the regulation of boundary questions such as the navigation and use of 
international rivers for power, irrigation, and fisheries, international com- 
munications of all kinds and aerial navigation crossing national borders. 
Since the States are forbidden by the Constitution to make any agreement 
or compact with a foreign Power, without the consent of Congress (Article 
I, Section 9, paragraph 10), the foregoing objects are among those usually 
regulated by treaty which, in the words of Jefferson, ‘‘cannot be other- 
wise regulated.’’ ** 

The Bricker Amendment will not affect the conclusion of treaties on 
such international political questions or on any other question of foreign 
policy that are appropriate subjects of international negotiation. It will 
prevent the powers of government delegated in trust to the United States, 
and reserved to the States under our form of government, from becoming 

38 Analysis of modern constitutional provisions, cited supra. 
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the subject of barter or contract with any foreign Power or international 
organization. 

The addition of the proposed amendment to the Constitution would put 
the United States in its rightful position of equality with other nations 
in international negotiations. Representatives of governments, which do 
not have constitutional provisions making treaties the supreme law of the 
land without action by their legislative bodies, may advocate any idealistic 
programs that sound good in an international conference in the knowledge 
that what they say will not become legally binding within their countries 
unless a treaty is not only duly ratified by their governments but its effect 
as internal law implemented by a valid act of their legislatures. 

Under our present constitutional system, treaties may become the su- 
preme law of the land immediately upon ratification if they are self-ex- 
ecuting, that is, if by their terms they require no subsequent legislative or 
executive action.*? A recent example was the Fujii case in California 
involving the question whether Articles 55 and 56 of the United Nations 
Charter are self-executing and accordingly overrode a California statute 
prohibiting the holding of real estate by aliens ineligible to citizenship. 
The case was not decided until it had gone through two inferior courts 
and had remained two years in the Supreme Court of California. By 
divided opinions those articles of the Charter were held not to be self- 
executing, but the law was declared to be unconstitutional under the 14th 
Amendment of the Federal Constitution.** The decision was not appealed 
to the Supreme Court of the United States, so the point remains unsettled 
for the country as a whole. 

The provision of the Bricker Amendment that a lawmaking treaty shall 
become effective internally only through legislation would clear up doubts 
concerning the date of its coming into force, whether it be self-executing 
or not. 


Tue ‘‘Wuico CLAUSE’’ 


The second half of Section 2 of the Bricker Amendment, reading ‘‘ which 
[legislation to make treaties internal law in the United States] would be 
valid in the absence of treaty,’’ would halt the gradual process of altering 
the basic structure of our Government through the use of the treaty-making 
power and restore that power to its proper place in our constitutional 
system. 

It will act as a final cease and desist order to those Americans within 
our Government and in the United Nations who rely upon the decision in 
the Migratory Bird Case to vest power in Congress by treaty ‘‘to deal 
with matters which do not pertain to our external relations but to con- 
trol matters which normally and appropriately are within the local juris- 

42 Foster v. Neilson (1829), 2 Peters 253; U. S. v. Percheman (1833), 7 Peters 51. 
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dictions of the States.’’ The ‘‘new line of activity’’ in treaty-making, 
about which Secretary of State Hughes gave warning when making the 
foregoing statement in 1929, was resumed with renewed vigor by the ap- 
pointment of a United Nations Commission on the Status of Women. A 
Convention on the Political Rights of Women was approved and opened 
for signature in 1952. Another item on the agenda of the United Nations 
Commission deals with the Legal Rights of Women in both Public and 
Private Law. Such treaties are being pushed for signature by the United 
States as an easier method to accomplish their purposes than by Constitu- 
tional Amendment requiring approval by three-fourths of the States. 
President Truman’s Civil Rights Committee urged the acceptance of the 
Covenant on Human Rights to establish an ‘‘even stronger base for Con- 
gressional action under the treaty power.’’ 

This writer believes it was unnecessary for Mr. Justice Holmes to strike 
down the Tenth Amendment in his decision in the Migratory Bird Case. 
As this writer has previously stated, ‘‘The protection of birds of pas- 
sage from one nation to another is a matter of international concern’’; 
but that decision 


has been used to support the proposition that on any subject on which 
the National Government makes a treaty, whether it was previously 
a subject of domestic concern or not, by making that treaty the Federal 
Government vests itself through the treaty-making power with the 
right of Federal legislation on that subject which, previous to the 
treaty, was merely a matter of domestic concern.** 


Opponents argue that if treaties can become effective as internal law 
only through legislation which would be valid in the absence of treaty, it 
would be impossible for the President to conclude agreements with foreign 
nations on many matters that are alleged not to be within the delegated 
powers. The argument rests upon the untenable thesis that the United 
States needs a treaty or agreement with some foreign nation, no matter 
how large or small, to confer national power upon its government. In a 
case decided many years ago, the Supreme Court upheld the power of the 
National Government to abrogate a treaty, a power which cannot be claimed 
is derived from the treaty-making power: 


The National Government is vested with power over the foreign rela- 
tions of the country, war, peace, and negotiations and intercourse 
with foreign nations, all of which are forbidden to the State govern- 
ments. It has jurisdiction of all those general subjects of legislation 
and sovereignty which affect the interests of the whole people, equally 
and alike, and which require uniformity of regulation and laws.* 


The power of Congress to legislate in the absence of treaty has been 
demonstrated by the frequent use of joint resolutions: 
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45 Chinese Exclusion Case (1889), 130 U. 8. 581. 


74 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The delegation by the Constitution to the President and the Senate 
of the power to make ‘‘treaties’’ does not exhaust the power of the 
United States over international relations. The will of the nation in 
this domain may be expressed through other acts than ‘‘treaties’’.... 
There is no inconsistency between the authority of the President and 
the Senate to regulate foreign relations through agreement in the 
form of ‘‘treaties’’ and the power of the President and Congress to 
deal with matters of foreign policy through legislative action.* 


Joint resolutions have been resorted to in lieu of treaties to annex Texas 
and Hawaii, to end a state of war with Germany twice, and to accept mem- 
bership in the International Labor Organization and the World Health 
Organization. 

An objection to the ‘‘which clause’’ persistently raised is that the adop- 
tion of the amendment would prevent the President from concluding 
commercial treaties conceding rights to aliens on a reciprocal basis with 
similar rights granted to Americans residing or doing business abroad. 
The objection overlooks the power of Congress to regulate commerce with 
foreign nations and that this power is coextensive with the power of Con- 
gress to regulate interstate commerce.*’ It is particularly objected that 
under the Bricker Amendment the United States could not incorporate 
in reciprocal commercial treaties a provision to grant aliens the right to 
own or inherit real estate without obtaining the consent of all forty-eight 
States of the Union. The objection is untenable on two grounds: 


(1) This subject has been repeatedly recognized by the Supreme Court 
as a proper one for negotiations between our Government and the govern- 
ments of other nations. The addition of the Court’s finding that the re- 
moval of such disabilities has been the frequent subject of treaty arrange- 
ments does not establish the Court’s opinion that Congress would lack the 
power of regulation in the absence of treaty. The contrary is established 
by the Reciprocal Trade Agreements Act delegating to the President au- 
thority to make certain commercial arrangements with other nations with- 
out treaty.* 

(2) However valid this objection might have been in an earlier era, it 
has now practically ceased to exist. Since all restrictions on naturaliza- 
tion because of race have been removed by the Immigration and Naturali- 
zation Act of 1952,** there are no longer any restrictions on aliens holding 
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real estate in forty States. The remaining eight have limited restrictions 
of various degrees which might easily be adjusted by resort to clauses in 
commercial treaties granting reciprocity on an internal-state basis. Pro- 
visions of this character have been commonly used.°® When submitting 
a series of revised treaties of friendship, commerce, and navigation to the 
Senate in 1952, a representative of the State Department testified before the 
Senate Committee on Foreign Relations that 


where the subject matter covers fields in which the States have a para- 
mount interest, such as the formation and regulation of corporations 
and the ownership of property, the treaty provisions have been worked 
out with the same careful regard for the States’ prerogatives and 
policies that has traditionally characterized agreements of this type." 


The treaties were favorably reported to the Senate on June 17, 1953,°? 
with a reservation to some of them containing the so-called national treat- 
ment clause with respect to the practice of professions that are State- 
licensed and reserved exclusively for American citizens. The Senate acted 
favorably on the treaties and reservations on July 21, 1953, by a vote of 
86 to 1, including all but one of the sponsors of the Bricker Amendment 
who were present and voting. 

The favorable action of the Senate on these commercial treaties has been 
used by opponents of the Bricker Amendment as an argument to show 
the lack of need for the amendment. On the other hand, it sustains the 
position of the sponsors of the amendment, without whose votes the treaties 
would not have been approved, that such treaties are a proper subject of 
negotiation by the National Government. The amendment would have no 
effect upon the President’s power to negotiate like treaties in the future. 
On the other hand, the amendment would bar treaties on subjects outside 
the appropriate fields of international agreement which can be used as 
a device to enlarge the powers of the Federal Government and diminish 
those of the States. 

No treaty has as yet been concluded by the United States for the control 
of atomic energy, and opponents of the Bricker Amendment allege that 
the adoption of that amendment would prevent the conclusion of such a 
treaty because Congress does not have the power to legislate on the subject 
in the absence of treaty. That statement has been repeatedly made by 
responsible officers of the Government ** in the face of the fact that Con- 
gress on April 1, 1946, passed the Atomic Energy Act™ establishing a 
national commission to control the ownership, production and development 
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of atomic energy in the United States. The Act provides that its adminis- 
tration shall be consistent with international arrangements made by the 
United States. An international arrangement is defined in the Act to be 
*fany treaty approved by the Senate or international agreement approved 
by Congress.’’ Congress has thereby already declared its competence in 
advance to deal with all phases of the control of atomic energy in the ab- 
sence of treaty. The constitutional reasons for this assertion of Congres- 
sional power were stated in the purposes of the Act, namely, to provide 
for the common defense and security, to improve the public welfare, and 
to promote world peace. The Government of the United States needs no 
power to be derived from a treaty with any other government or interna- 
tional organization fully to provide for these purposes.*® 

Another objection raised against the ‘‘which clause’’ of S. J. Res. 1 is 
that Congress lacks power to pass legislation for the domestic control of 
the production and distribution of narcotic drugs in the absence of treaty.*® 
An Act was passed in 1942 not only to discharge the international obliga- 
tions of the United States, but to ‘‘promote the public health and general 
welfare, to regulate interstate and foreign commerce in opium poppies, 
and to safeguard the revenue derived from taxation of opium and opium 
products.’’*’ If Congress has Constitutional authority to control the do- 
mestic production and distribution of wheat, by what twist in the meaning 
of language can it be successfully contended that Congress lacks the same 
power over domestically produced opium poppies? Such power was ex- 
ercised by Congress over wheat in the Agricultural Adjustment Act of 
1938 as amended by the Act of 1941.°* It regulates production even when 
not intended for commerce but wholly for consumption on the producer’s 


farm.®** 


55 The Minority Report on S.J. Res.1 (S. Rept. 412, 83d Cong., 1st Sess., p. 38) 
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authority from the United States Government, except at most a small minority representa- 
tion. The Baruch Plan has been outmoded by later development, both national and 
international, and has been combined with a larger study of disarmament. (Resolution 
of the U.N. General Assembly, April 8, 1953, Dept. of State Bulletin, Vol. 28, No. 721 
(April 20, 1953), p. 584.) On Dee. 8, 1953, President Eisenhower, in an address before 
the General Assembly of the United Nations, proposed a plan to ‘‘ Encourage world- 
wide investigation into the most effective peacetime uses of fissionable material’’ and to 
establish a joint pool of fissionable materials from contributions of the governments prin- 
cipally involved, to be ‘‘ allocated to serve the peaceful pursuits of mankind.’’ As stated 
by the President, such a plan would depend in the United States upon the approval of 
Congress. (Dept. of State Pub. 5314.) 
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It has been asserted that the International Slavery Convention of 1926 
could not have been signed by the United States under the Bricker Amend- 
ment. Congress has the specifically delegated power ‘‘To define and 
punish piracies and felonies committed on the high seas, and offences 
against the law of nations.’’ (Article I, Section 8, paragraph 10.) Slave- 
trading by citizens and foreigners alike has been prohibited by Act of 
Congress since 1909. Slave traders are declared to be pirates and are 
subject to imprisonment for life.*® No treaty was necessary to authorize 
this legislation. 

The State Department objected to the ‘‘which clause’’ in S. J. Res. 1 
because it contended that it would prevent the making of arrangements 
for the collection of foreign debts except with the consent of the 48 States 
of the Union.*® The record shows, on the contrary, that following World 
War I, Congress on February 9, 1922, created and authorized the World 
War Foreign Debt Commission to conclude arrangements with foreign 
countries, subject to the approval of the President and not requiring the 
approval of the Senate. 

Another such objection by the State Department is that the Bricker 
Amendment would prevent the conclusion of treaties of extradition.® 
This writer has repeatedly shown that there is no substance to that objec- 
tion.*® An examination of the history of extradition in this country, in- 
eluding court decisions, confirms the conclusions of Judge John Bassett 
Moore that in the United States extradition is a national act, and that a 
fugitive may be surrendered in accordance with either a conventional or 
legislative provision.** Decisions of the Supreme Court confirm Judge 
Moore’s conclusion. ‘‘Congress has a perfect right to provide for the 
extradition of criminals in its own way, with or without a treaty to that 
effect.’’** On the other hand, it has long been the practice of this Govern- 
ment to request the extradition of fugitives from countries with which it 
has no extradition treaties. 

To meet American objections that the proposed Human Rights Cove- 
nants would be destructive of the division of powers between the States 
and the National Government, the Human Rights Commission has had 
under consideration a so-called federal-state clause designed to relieve a 
federal government from an obligation to enact legislation which, independ- 
ently of the covenant, would not be within the jurisdiction of the federal 
authority. Treaties ratified by the United States become the supreme 
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law of the land irrespective of State constitutions and laws, and endow 
Congress with power to enact treaty law. In the Belmont case, supra, 
the Supreme Court held: ‘‘In respect of all international negotiations and 
compacts, and in respect of our foreign relations generally . . . the State 
of New York does not exist.’’ That is, the Government of the United States 
ceases to be a federal state for the purposes of a treaty or executive agree- 
ment, and assumes the obligations of a unitary state. The proposed federal- 
state clause could not, therefore, operate in the manner intended unless the 
Federal Constitution were amended as proposed in the ‘‘which clause’’ of 
Section 2 of S.J. Res.1. That clause sets a legal standard for the definition 
of matters that are within the domestic jurisdiction of the United States, 
and would restore to full force and effect the reservation embodied as an 
integral part of the United Nations Charter that nothing in it shall 
authorize that organization to intervene in such matters. (Article 2, para- 
graph 7.) 
Section 3—EXECUTIVE AGREEMENTS 


This section of the Bricker Amendment would prevent the making of 
executive agreements in lieu of treaties solely on the President’s authority 
pursuant to the theory developed in the Department of State that these 
two means of recording international agreement are interchangeable in 
the discretion of the President. A Constitutional Amendment relative to 
treaties would be of little value if it could be evaded by substituting execu- 
tive agreements made by the President without the approval of either the 
Senate or Congress. 

Contrary to the arguments of opponents, the amendment would not pre- 
vent the making of such agreements without the consent of Congress. 
Congress is not required to act, but is given the power to do so whenever 
a President may need to be restrained from the abuse of his powers. This 
section of the amendment would not apply to what are referred to as ex- 
ecutive-legislative agreements, that is, agreements made by the President 
pursuant to an Act of Congress or subsequently approved by Congress. 
It has been said that 85% of all executive agreements are of this character. 
The assertion of opponents that the amendment would hamper the day-to- 
day operations of the Department of State by requiring submission to the 
Senate or Congress of the more or less informal understandings and agree- 
ments which are a necessary routine part of diplomatic negotiations does 
not require serious consideration. As stated by Judge John Bassett Moore 
some years ago, such assertions are ridiculous. ‘‘Without the exercise 
of such a power,’’ he wrote, ‘‘it would be impossible [for the Secretary of 
State] to conduct the business of his office.’’ The Constitution vests 
powers in the President to appoint and receive ‘‘ambassadors and other 
public ministers.’’ (Article II, Section 2, paragraph 2, and Section 3.) 


65 American Political Science Quarterly, Vol. 20, pp. 389-390. 


NEED TO RESTRAIN TREATY-MAKING POWER 79 


No Act of Congress can deprive the President of the exercise of the powers 
necessarily implied in these powers of appointment, nor could a Consti- 
tutional Amendment do so without in effect nullifying the President’s 
powers of appointment by making it impossible for him to conduct any 
diplomatic relations with foreign governments. No intention to accomplish 
such a calamitous result can be read into the Bricker Amendment. 

Another equally ridiculous assertion of opponents of the Bricker Amend- 
ment on executive agreements is that it will prevent the President from 
making truce, armistice, or other military agreements during, or to end, 
hostilities. These agreements are made by the President as Commander- 
in-Chief of the armed forces of the nation. The Bricker Amendment will 
not affect the legitimate exercise of these executive powers. The power of 
the President to make armistices in contradistinction to his power to make 
peace on his own authority was clearly pointed out by the Supreme Court 
at the end of the Spanish-American War of 1898.** 

The demand in Congress for a Constitutional Amendment to restrain 
the making of executive agreements was stimulated by President Franklin 
D. Roosevelt’s failure to submit the Yalta Agreement to the Senate for its 
approval. In his testimony in opposition to S.J. Res.1, Secretary Dulles 
expressed the opinion that the Yalta agreements ‘‘which had any long- 
range permanent effect, could not properly have been made by the Presi- 
dent, they would not have any legal effect unless and until they had been 
ratified by the Senate as treaties.’’ (pp. 873-874.) It was President 
Roosevelt’s original intention to submit the agreement to the Senate for 
approval. He said so in the prepared text of his report to the joint session 
of Congress on March 1, 1945, as released by the White House prior to 
delivery ; *’ but that sentence was omitted from the report as delivered.™ 
The text of the secret Yalta Agreement was not made public until nearly 
a year later. After President Roosevelt’s death, Secretary of State Byrnes 
released the complete text on January 29, 1946, with the statement 


that there was not any question about what was intended at Yalta 
because he heard Mr. Roosevelt on at least one or two occasions take 
the position that as to cession of territory, it was a matter that had 
to be settled in the peace treaty. 


Secretary Byrnes added ‘‘That was always Mr. Roosevelt’s view and that 
at Potsdam Mr. Truman took the same position as to the Silesian area.’’ ® 

The Bricker Amendment cannot, of course, undo what has been irre- 
trievably done in the past, but its adoption would serve as the strongest 
kind of admonition to future Presidents to remember that treaties and ex- 
ecutive agreements are not interchangeable at the sole discretion of the 


66 Hijo v. U. S. (1904), 194 U. S. 315. 

67 Department of State Bulletin, Vol. 12, No. 297, p. 324. 

68 Cong. Rec., March 1, 1945, Vol. 91, Pt. 2, p. 1620. 

69 Department of State Bulletin, Feb. 10, 1946, pp. 189-190. 
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President. The incorporation of the amendment in the Constitution would 
put other nations on notice that the President’s power to make executive 


agreements is not unlimited. 
The practice followed before the advent of President Franklin D. 


Roosevelt’s Administration was stated hy Dr. Charles Cheney Hyde, who 
was Solicitor for the Department of State under Secretary Charles Evans 


Hughes, as follows: 


From examination of the various permitted modes of agreement- 
making to which the United States has had recourse, it will be found 
that in practice the test of whether it is obligatory for the President 
to work with the Senate, or, to put it differently, whether there has 
been imposed through the Constitution a duty to make use of a treaty 
as the instrumentality of agreement, has in the particular case usually 
been deemed to rest upon the character of objectives sought to be ac- 
complished. It has not been supposed for example, that the Executive, 
with or without the aid of Congress, was free to dispense with treaty- 
making whenever he might desire to avoid difficulties to be encountered 
in obtaining the senatorial approval of a desired compact. 

Deference to the constitutional privilege of the Senate has been 
constantly manifested in the making of certain well-defined classes of 
international arrangements; and that deference has revealed a seeming 
acknowledgment that the constitutional provisions in relation to treaty- 
making were far more than indicia of a procedure to be followed in 
ease the Executive chose to employ a treaty as a pleasing setting for 
an agreement, and that the provisions in that instrument were rather 
to be regarded as declaratory of a constitutional duty on the part of 
the Executive invariably to submit agreements within a broad and 
fairly defined field to the Senate for its approval. The practice of the 
United States throughout its life reveals respect for this idea.*° 


Secretary Dulles’ opposition to the section of the Bricker Amendment 
relative to executive agreements contained this statement: 


The danger to the Nation, however, from agreements not submitted to 
the Senate, or to Congress for legislative validation, cannot be great 
because, without either Senate or congressional action, these agree- 
ments cannot constitutionally become law of the land.” 


In making that statement Mr. Dulles overlooked the Belmont and Pink 
cases holding that an executive agreement of the character described by him 
did become the law of the land in his own State, its law and policy to the 
contrary notwithstanding. 


OFFICIAL POSITION OF THE PRESENT ADMINISTRATION 


When testifying in opposition to the Bricker Amendment before the 
Subcommittee of the Senate Judiciary Committee, Secretary of State 
Dulles stated that the widespread concern over the liability to abuse of the 
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treaty-making power was a legitimate one. ‘‘Those who shared it were 
alert citizens,’’ he said. ‘‘I believe they have performed a patriotic serv- 
ice in bringing their fears to the attention of the American public. But,’’ 
he pointed out, ‘‘the arousing of that concern was a correction of the evil. 
There has been,’’ he continued, ‘‘a reversal of the trend toward trying to 
use the treaty-making power to effect internal social changes. This ad- 
ministration is committed to the exercise of the treaty-making power only 
within traditional limits. ...I do not believe that treaties should, or 
lawfully can, be used as a device to circumvent the constitutional proce- 
dures established in relation to what are essentially matters of domestic 
eoncern.’’ The Secretary of State then stated that he was authorized to 
say : 


1. The present administration intends to encourage the promotion 
everywhere of human rights and individual freedoms, but to favor 
methods of persuasion, education, and example rather than formal 
undertakings which commit one part of the world to impose its par- 
ticular social and moral standards upon another part of the world 
community, which has different standards. .. . 

Therefore, while we shall not withhold our counsel from those who 
seek to draft a treaty or covenant on human rights, we do not our- 
selves look upon a treaty as the means which we would now select as 
the proper and most effective way to spread throughout the world the 
goals of human liberty to which this Nation has been dedicated since 
its inception. We therefore do not intend to become a party to any 
such covenant or present it as a treaty for consideration by the Senate. 

2. This administration does not intend to sign the Convention on 
Political Rights of Women. This is not because we do not believe in 
the equal political status of men and women, or because we shall not 
seek to promote that equality. Rather it is because we do not believe 
that this goal can be achieved by treaty coercion or that it constitutes 
a proper field for exercise of the treaty-making power. We do not now 
see any clear or necessary relation between the interest and welfare 
of the United States and the eligibility of women to political office in 
other nations. 

These same principles will guide our action in other fields which 
have been suggested by some as fields for multilateral treaties. 

3. The Constitution provides that the President shall have power 
by and with the advice and consent of the Senate. This administra- 
tion recognizes the significance of the word ‘‘advice.’’ It will be our 
effort to see that the Senate gets its opportunity to advise and consent 
in time so that it does not have to choose between adopting treaties it 
does not like, or embarrassing our international position by rejecting 
what has already been negotiated out with foreign governments.” 


It has long been recognized that difficulties exist in the determination 
as to which international agreements should be submitted to the Senate 
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as treaties, which ones should be submitted to both Houses of the 
Congress, and which ones do not require any congressional approval. 

Differences of opinion resulting from these difficulties have given 
rise in the past to disputes between the executive branch and the 
Congress concerning the handling of international agreements. It 
must be recognized that it would be extremely difficult, if not impos- 
sible, to fit all agreements into set categories. At times there may be 
disagreement as to the manner in which agreements are to be dealt 
with. While recognizing this, the Executive cannot surrended the 
freedom of action which is necessary for its operations in the foreign- 
affairs field. In the interest of orderly procedure, however, I feel 
that the Congress is entitled to know the considerations that enter 
into the determinations as to which procedures are sought to be fol- 
lowed. To that end, when there is any serious question of this nature 
and the circumstances permit, the executive branch will consult with 
appropriate congressional leaders and committees in determining the 
most suitable way of handling international agreements as they arise."* 


Assurances of the Administration in power, whose tenure of office is 
constitutionally limited to eight years at the most, can have no binding 
force upon future Administrations. Unless an amendment be adopted un- 
der an Administration opposed to the abuse of the treaty-making power, 
it will be too late if a future Administration reverses the present trend 
and revives the previous policy of abusing the treaty-making power to 
promote socialistic policies at home and abroad. 

The Bricker Amendment is in the nature of a Bill of Rights to prevent 
the abuse of the treaty-making power by any Administration. The same 
arguments are being made against it that were made against the original 
Bill of Rights, namely, that it is unnecessary and dangerous.”* Failure to 
adopt the amendment in time would leave a future President free to con- 
duct his foreign policy uncontrolled and unknown and to ‘‘vastly enlarge 
his mastery over the internal affairs of the country.’’ 

The case for the adoption now of an amendment to restrain the treaty- 
making power within Constitutional limits may be closed with another 
quotation from Thomas Jefferson : 


In questions of power, let no more be said of confidence in man, but 
bind him down from mischief by the chains of the Constitution."® 


78 Ibid., pp. 828-829. 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By Yuen-Li Liane 


PREPARATORY WORK FOR A POSSIBLE REVISION OF THE UNITED NATIONS CHARTER 


The question of undertaking preparatory work for a possible revision 
of the Charter of the United Nations was considered at some length by the 
General Assembly at its eighth session. It aroused widespread interest 
particularly in view of the provisions of Article 109, paragraph 3, of 
the Charter, which provides that the proposal to convene a general con- 
ference for the purpose of reviewing the Charter shall be placed on 
the agenda of the tenth annual session of the General Assembly if such 
a conference has not been held before that session. The statements of 
several delegations’ in the general debate at the opening of the eighth 
session of the General Assembly indicated the importance which they 
attached to the question of a possible revision of the Charter as envisaged 
in Article 109. 

Three items relating to the study of the Charter and to preparatory 
work for a possible revision of the Charter were placed on the agenda of the 
eighth session of the General Assembly upon the request of Argentina, 
The Netherlands and Egypt. Argentina proposed the publication of 
documents concerning the drafting and interpretation of the Charter.” 
The Netherlands proposed preparatory work with regard to the possible 
holding of a general conference in accordance with Article 109 of the 
Charter. The Egyptian proposal related to the election of a technical 
committee to study and report on the amendment of the Charter on the 
basis of proposals to be submitted by Member States. These three items 
were jointly discussed by the Sixth Committee of the General Assembly 
to which they had been referred for consideration.® 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Pedro 
L. Yap, member of the United Nations Secretariat. 
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Records, Plenary Meetings, 434th meeting, par. 43; Peru, ibid., 439th meeting, par. 
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I. PROPOSALS BEFORE THE S1xtH COMMITTEE 


The discussion in the Sixth Committee centered mainly on two draft 
resolutions. One of these, the six-Power draft resolution,’ sponsored 
jointly by Argentina, Canada, Cuba, The Netherlands, New Zealand and 
Pakistan, combined the essential features of both the Argentine and the 
Netherlands proposals. Under paragraph 1 of the operative part of this 
draft resolution, the General Assembly would request the Secretary Gen- 
eral to prepare and publish during 1954 or shortly thereafter: (a) a 
systematic compilation of the documents of the United Nations Conference 
on International Organization not yet published; (b) a complete index of 
all the documents of that Conference; (c) a systematic and comprehensive 
study of the legislative history of the Charter; (d) a repertory of the 
various provisions of the Charter, taking into account their application 
by the various organs of the United Nations and the interpretations to 
which they have given rise. Under paragraph 2, the General Assembly 
would invite Member States to submit, preferably not later than March 
31, 1955, their preliminary views with regard to the possible review of 
the Charter, and under paragraph 3 it would request the Secretary 
General to circulate these preliminary views to Member States as soon 
as they had been submitted. 

The other draft resolution,* submitted jointly by Costa Rica and Egypt, 
proposed the establishment of an advisory committee composed of 15 
Member States to assist the Secretary General in the preparatory work 
necessary for the possible convening of the general conference referred 
to in Article 109, paragraph 3, of the Charter. The advisory committee 
was to prepare a questionnaire to be circulated to the Member States to 
ascertain their preliminary views on what they might deem appropriate 
for the purpose of the general conference; to receive, examine, analyze 
and co-ordinate the views expressed by the Member States; and to report 
to the General Assembly not later than June 30, 1955. Member States 
would be invited to submit their views on the questionnaire prepared by 
the advisory committee. 


II. ADVISABILITY OF PRoPosED PREPARATORY WorK 


A. Legality of proposed preparatory work 


Legal considerations were raised by several delegations which objected 
to the proposals for preparatory work. The representatives of the 


¢ One other draft resolution was submitted by Argentina (U.N. Doc. A/2415/Add.1), 
but it was withdrawn in favor of the six-Power draft resolution. 
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U.S.S.R.*° and other Eastern European states*® held the view that it was 
contrary to the provisions of Article 109 of the Charter to make advance 
preparations for a possible revision of the Charter. It was pointed out 
that nothing was said in Article 109 concerning such preparatory work. 
Paragraph 3 of that article merely stipulated that the proposal to call a 
general conference should be placed on the agenda of the tenth session of 
the General Assembly and that the conference should meet if the proposal 
were adopted by the procedure prescribed in that article. 

The representatives of Belgium* and France’? expressed doubts as 
to the competence of the General Assembly to undertake any activities 
bearing directly on the revision of the Charter. In explaining the legal 
considerations which led him to believe that the provisions of Article 109 
of the Charter rendered unacceptable the proposal contained in the Costa 
Rican-Egyptian draft resolution, the representative of Belgium stated 
that: 

It was clear from paragraphs 1 and 3 of Article 109 that the General 
Assembly at its tenth session would automatically have before it a 
proposal to convene a General Conference to deal only with the review 
of the Charter, and that all the General Assembly would have to do 
would be to fix the date and place for the Conference, the Conference 
itself considering any proposal or proposals which might be submitted 
to it. The procedure under Article 109 therefore could not be 
anticipated without contravening the letter of its provisions.** 


He argued that it was the general conference alone, not the General 
Assembly or its organs, which was competent to undertake a review of the 
Charter. To entrust part of the work at once to an advisory committee 
appointed by the General Assembly which was competent only to convene 
the conference would be to contravene the provisions of Article 109. In 
so doing, a premature discussion on review of the Charter would be 
initiated.™* 

The same constitutional objection was raised with regard to the pro- 
posal to call for the submission of preliminary views by governments. 
It was pointed out that the proposal would lead certain Members, if not 
all, to adopt an attitude before the convening of the conference and to 
appear at any such conference with their views cut and dried. The 
conference would thus be deprived of the necessary independence in 
discussions which would take place at a time when, and in an atmosphere 
in which, opinions might have developed further.*® 

In the view of other delegations, however, the General Assembly was 


® General Assembly, 8th Sess., Official Records, 6th Committee, 378th meeting, par. 5. 
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11 Jbid., 373rd meeting, par. 11. 12 Jbid., 374th meeting, par. 8. 

18 Jbid., 373rd meeting, par. 12. 14 Tbid., par 16. 

15 Tbid., par. 17. 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


fully competent to adopt those proposals to which objections had been 
raised on constitutional grounds. The procedural nature of the proposals 
was stressed.*® As explained by the representative of New Zealand," 
among others, the purpose of the six-Power draft resolution was simply to 
ensure that the General Assembly would have the necessary material 
when it came to discuss at its tenth session the question of convening a 
general conference to review the Charter. The proposal did not in any 
way prejudge the substance of the question. 

In reply to the contention of the Belgian representative that the powers 
of the General Assembly under Article 109 were limited to fixing the 
place and date of the conference on revision, the representative of 
Argentina ** pointed out that the decision of the General Assembly on 
the question of convening the conference could hardly be made without 
an exchange of ideas on the agenda of the conference and discussion of 
the advisability of holding it. Moreover, it was argued by the representa- 
tive of The Netherlands’® that if the conference were regarded as a 
temporary organ provided for in the Charter, under Article 10 the 
General Assembly would have the power to deal with matters relating to 
the powers and functions of the conference. 

The representatives of Argentina ?® and The Netherlands *' maintained 
that the provisions of Article 10 of the Charter were broad enough to 
enable the General Assembly to ask Member States for their preliminary 
views on Charter revision. Article 10 gave the General Assembly power 
to discuss any questions or matters within the scope of the Charter or 
relating to the powers or functions of any organs provided for in the 
Charter, and, except as provided for in Article 12, to make recommenda- 
tions on any such questions or matters. It was further pointed out that 
in addition to the extraordinary process of amendment provided for in 
Article 109, an ordinary process was provided in Article 108, which gave 
power of amendment to the General Assembly itself.” 

The representative of France,?* on the other hand, could not agree to 
the contention that since under Article 10 the General Assembly could 
discuss any question within the scope of the Charter, it was also free to 
discuss the question of revision. He pointed out that the text of Article 
10 should be interpreted and applied in the light of all the other provisions 
of the Charter, and that it was clear that Article 109, which provided 
that revision of the Charter was to be undertaken by a body other than 


16 These included the delegations of Cuba, ibid., 374th meeting, par. 1; Pakistan, 
ibid., par. 17; Canada, ibid., 375th meeting, par. 32; Turkey, ibid., 376th meeting, par. 
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the General Assembly, constituted an exception to the blanket provisions 
of Article 10. Furthermore, Article 10 referred to the competence of 
the General Assembly under the Charter as it stood—as might be inferred 
even from the use of the term ‘‘the present Charter,’’ which occurred 
twice in the text of that article—and not to its réle in amending that 
instrument. The authors of the Charter had expressly indicated that, 
while the Charter could be revised, that would have to be done in accord- 
ance with a certain definite procedure as provided for in Article 109. 


B. Advisability of undertaking preparatory work 


It was pointed out by several delegations ** that, in view of the provi- 
sions of Article 109 of the Charter, it would be useful to undertake 
preparatory work for a possible revision of the Charter. Since a proposal 
to hold a conference for the purpose of reviewing the Charter will be on 
the agenda of the tenth session of the General Assembly in accordance 
with Article 109, paragraph 3, of the Charter, it would be wise to make 
such preparations as would enable governments to take a considered 
decision on the question when it came up in 1955. 

On the other hand, the representatives of several Eastern European 
countries ** maintained that to undertake preparatory work two years in 
advance of any decision to convene a conference for Charter review would 
be harmful and dangerous. They considered the proposals for preparatory 
work to be part of an organized campaign for the revision of the Charter, 
and in particular the abolition of the unanimity rule in the Security 
Council. It was alleged that the aim of the proposals was to show that 
the Charter was faulty and urgently in need of revision. To set in motion 
the machinery for revision of any provisions of the Charter whatever would 
merely damage the United Nations and might even endanger its existence. 
It was also urged that any proposal in anticipation of revision would 
disturb the international atmosphere and hamper co-operation between 
Member States at a moment when tensions were easing. 

In reply to the claim that the proposals for preparatory work were 
merely procedural and did not necessarily lead up to a revision of the 
Charter, it was pointed out that it was not likely that extensive and 
costly preparatory work would be undertaken unless the proponents 
intended it to result in revision.”® 


24 They included those of Norway, ibid., 373rd meeting, par. 27; Mexico, ibid., par. 
34; Ecuador, ibid., 374th meeting, par. 33; India, ibid., 375th meeting, par. 11. 

25 These included representatives of the U.S.8S.R., ibid., 378th meeting, par. 12; 
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53; Byelorussian 8.8.R., ibid., 373rd meeting, par. 29; Czechoslovakia, ibid., 375th 
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III. Nature AND Scope oF PREPARATORY WoRK 


A. Proposal for publication of documents concerning the drafting and the 
application of the Charter 


As indicated above, the six-Power draft resolution called for the 
preparation and publication of the following documents: (a) a compilation 
of the unpublished documents of the San Francisco Conference; (b) a 
complete index of the documents of that Conference; (c) a legislative 
history of the Charter; and (d) a repertory of practice of United Nations 
organs. 

The representative of The Netherlands*” explained that the draft 
resolution envisaged the preparation of entirely objective reference docu- 
ments which would help governments to make up their minds with regard 
to a revision of the Charter and which would be of great interest and 
value, whether or not a revision materialized. The work would be com- 
pletely scientific and all-embracing, and was to be undertaken by the 
Secretariat which was ihe only institution equipped to carry it out satis- 
factorily. 

The representative of France,”* although opposed to arrangements for 
preparatory work on revision of the Charter, indicated that any purely 
scientific study with a view to making the Charter known was acceptable, 
provided that it was strictly objective and non-selective. He pointed 
out that the proposed index should cover all documents in the Secretariat’s 
possession concerning the San Francisco Conference without exception, 
and the proposed study should include all the statements made in United 
Nations bodies on the Charter’s interpretation and application, without 
analysis or comment. In particular, the Secretariat should not have the 
question of revision in mind, since there was no necessary connection 
between the work of documentation and Charter revision. 

The representative of Czechoslovakia *® objected to the proposed docu- 
mentation, alleging that it was intended to provide ammunition for states 
which had launched a campaign for revision of the Charter. 


1. Compilation of unpublished documents of San Francisco Conference 


In a memorandum submitted to the Sixth Committee, the Secretary 
General explained why certain documents of the San Francisco Conference 
had not been published. The official records of the Conference included a 
Journal, agenda for various meetings, minutes of those meetings, working 
documents and reports. Verbatim minutes were prepared for the meet- 
ings of the Plenary Conference and the commissions of the Conference,* 
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while summarized minutes only, or ‘‘summary reports,’’ were issued for 
meetings of other organs of the Conference.** Before the close of the 
Conference, arrangements were made by the United Nations Information 
Organization, in collaboration with the Library of Congress, for the publica- 
tion of the unrestricted documentation of the Conference. As a result, 
a set of these documents was published,** comprising 15 volumes known as 
the UNCIO Documents plus a 16th index volume issued in 1946. However, 
certain documents were not included in this publication, namely: (a) the 
documents of the Co-ordination Committee,** and (b) the verbatim minutes 
of the discussions of the committees. With regard to the documents of 
the Co-ordination Committee, restrictions against the publication of those 
documents existed at the time of publication of the UNCIO Documents.* 
As regards the verbatim minutes of committee discussions, they presented 
no guarantees of accuracy and were not considered part of the official 
records of the Conference, and consequently were never released for pub- 
lication. 

It was generally agreed among members of the Sixth Committee that it 
would be useful to publish the hitherto unpublished documents of the Co- 
ordination Committee of the San Francisco Conference. The representa- 
tive of Argentina ** pointed out, in particular, the important bearing 
which the discussion of the Co-ordination Committee and of the Advisory 
Committee of Jurists—a body of legal experts rather than government 
representatives—had on the interpretation of the Charter. 


2. Index of San Francisco documents 


The Secretary General, in his memorandum,*’ suggested the pos- 
sibility of preparing a chronological and synoptical index of the docu- 
mentation of the San Francisco Conference which should also cover such 
documents of the Conference as the General Assembly may decide to 
publish. Such a comprehensive index volume would consist of two 
parts. The first part would be an index to the legislative history of the 
Charter. Each article or, when appropriate, each significant paragraph 
of an article of the Charter would be traced chronologically through the 
various organs of the Conference until its final adoption in plenary 
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session. An analytical subject index would follow immediately each 
such article or paragraph. The more significant subjects dealt with by 
these provisions would be brought out by references to the meetings at 
which the discussion took place and to the delegations which participated 
in the discussion. The second part of the index volume would be an 
alphabetical key to specific subjects with reference to the appropriate 
articles indexed in the first part. This key would also include references 
to the matters not pertinent to individual articles of the Charter but to 
the Conference in general, such as the composition of committees and 
the rules of procedure. 

Agreement was expressed by many delegations to the suggestions in the 
Secretary General’s memorandum as to the form and contents of the 
proposed index. The representative of Israel ** pointed out, among other 
things, that the analytical index should be prepared not only from the 
technical but also from the juridical point of view, with due regard to the 
legally significant issues involved in the interpretation of each particular 
article or paragraph. 


3. Legislative history of the Charter 


The Sixth Committee was informed by the Secretary General * that the 
Secretariat had been, for some time, making an effort to compile a legisla- 
..ve history of the Charter, but that its work had been held up through 


lack of resources. The work had to be deferred in order to give priority 
to another project, namely, that of preparing a repertory of the practice 
of the United Nations under the Charter. 

The Secretary General suggested that a legislative history of the 
Charter might take either of two forms: (a) it might be a self-contained 
legislative history, including therein all material in the official records of 
the San Francisco Conference, or (b) it might give a briefer summary of 
the various stages of the deliberations at San Francisco, omitting reference 
to issues which had no direct bearing upon the evolution of a given provi- 
sion of the Charter and citing less extensively statements of delegates. 
He also suggested that, in the event that the General Assembly would not 
wish to incur the heavy expenditures necessary for the publication of a 
legislative history of the Charter, the main purpose of publishing a legis- 
lative history might be achieved by the preparation and publication of the 
proposed comprehensive index. 

There was no general agreement among the members of the Sixth Com- 
mittee as to the advisability of undertaking the project. Delegations *° 
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which favored the preparation of a systematic and comprehensive legisla- 
tive history of the Charter stressed the usefulness which such a study 
would have for governments and for United Nations organs. Its cost, 
when spread over the two years which would be required for its prepara- 
tion, would be small compared with its value. 

Other delegations expressed doubts as to the value of the proposed 
undertaking. The representative of Brazil,*‘ for example, pointed out 
that ‘‘unlike a bilateral treaty, in which the intention of the parties were 
all-important, a multilateral instrument such as the United Nations 
Charter, which reflected a multiplicity of views, acquired an independent 
existence and had to be interpreted as it stood.’’ Its provisions took on 
a new meaning as a result of their subsequent interpretation in the light 
of changing circumstances. It was therefore questionable whether an 
inquiry into the intentions of the authors of the Charter would be useful, 
not only in view of the number of countries involved, but also in view of 
the fact that numerous other states which had since been admitted to the 
United Nations had not been able to make their views heard at the San 
Francisco Conference. 

The representative of Czechoslovakia ‘** maintained that, the Charter 
being a political instrument, a study of its legislative history would serve 
no useful purpose. 

The United Kingdom representative ** thought that the preparation of 
a legislative history would be a very heavy and burdensome task for the 
Secretariat and, moreover, would be of doubtful value. He would favor 
instead the preparation of a comprehensive index along the lines indicated 
in the Secretary General’s memorandum. 


4. Repertory of practice under the Charter 


The Secretary General pointed out in his memorandum “ that various 
sections of the Secretariat had in the past undertaken as part of their 
normal work, or pursuant to requests by United Nations organs, studies of 
decisions taken and practices developed by the Organization in specific 
fields. He recalled that General Assembly Resolution 686 (VII) of 
December 5, 1952,*° authorized the Secretary General to undertake as 
soon as possible ‘‘the publication of . . . a répertoire of the practice of 
the Security Council.’’ This répertoire was in the course of preparation 
and would be completed in the early part of 1954. More recently, how- 
ever, the Secretary General, considering the usefulness of a co-ordinated 
study regarding the application of the provisions of the Charter, decided 
to undertake the preparation of a repertory of practice of United Nations 

41 Ibid., 371st meeting, par. 36. 42 Ibid., 379th meeting, par. 3. 


43 Ibid., 373rd meeting, par. 25. 44 U.N. Doc. A/C.6/343, pp. 22-24. 
45 General Assembly, 7th Sess., Official Records, Supp. No. 20 (A/2361). 
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organs. The study would provide in a concise and useful form a summary 
of United Nations practice in respect of all the articles of the Charter, 
emphasis being placed upon those articles or provisions in regard to which 
significant practice has developed in the organs of the United Nations 
throwing light upon the interpretation or application of particular pro- 
visions. 

There was wide agreement in the Sixth Committee as to the desirability 
of undertaking the preparation and publication of a repertory of practice 
of United Nations organs. In support of the proposal, it was pointed out 
that such a repertory would assist governments in forming a considered 
opinion about the desirability of convening a general conference under 
Article 109 of the Charter. The representative of Yugoslavia,** for 
example, observed that the best approach to a revision of the Charter was 
to review the past experience of the United Nations in applying the 
Charter. He pointed out that the application and interpretation of 
legislative texts changed with the prevailing situation and, while the 
liberal interpretation of a text might be criticized on the grounds that 
it destroyed stability, it nevertheless had the advantage of permitting 
adaptation to changing circumstances. Consequently, he said, it would 
be useful to study past cases of application of the Charter with a view 
to determining whether, in the existing international situation, a revision 
of the Charter would be politically desirable. 

On the other hand, the representative of Czechoslovakia ** considered 
the preparation of a repertory of the application of the various provisions 
of the Charter to be not only useless but dangerous. He pointed out 
that the United Nations was composed of states with very different eco- 
nomic, social and political systems. To stress the practices of the United 
Nations as a whole would mean to ignore those differences and to encourage 
a tendency to regard the United Nations as a super-state which could, by 
a majority vote, impose its will on Member States. He warned the Com- 
mittee against the danger of thus putting new weapons in the hands of 
those who wished to undermine the principle of state sovereignty and 
to replace the voluntary acceptance of obligations on the part of sovereign 
states by the domination of some states by others. 

With respect to the presentation of the proposed repertory, several 
delegations wished to give the Secretary General clear instructions on 
the matter. The Argentine representative ** observed that the material 
should be organized primarily in terms of the various articles of the 
Charter so as to reveal their application and interpretation, rather than 
be given a case-by-case treatment. The representative of Israel ** pointed 
out that the repertory should be kept up to date by periodic supplements. 

46 General Assembly, 8th Sess., Official Records, 6th Committee, 371st meeting, par. 49. 


47 Ibid., 379th meeting, par. 4. 48 Ibid., 376th meeting, par. 39. 
49 Tbid., 375th meeting, par. 47. 60 Ibid., 372nd meeting, par. 23. 
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The United States representative *° suggested that the repertory should 
be appropriately indexed. The representative of the United Kingdom 
expressed the view that the proposed repertory should be prepared along 
the lines indicated in the Secretary General’s memorandum and ap- 
propriately indexed."* 


B. Proposal to invite Member States to submit preliminary views regard- 
ing possible revision of the Charter 


Aside from calling for the preparation and publication of the docu- 
ments described above, the six-Power draft resolution would invite Member 
States to submit preliminary views with regard to the possible revision 
of the Charter. In explaining the proposal, the representative of The 
Netherlands ** pointed out that the General Assembly, when taking its 
decision at its tenth session, would also be greatly assisted by having 
before it the preliminary views of governments concerning the possible 
revision of the Charter, since a general picture of the views held and the 
amendments desired would then emerge. Governments might also wish 
to consult private groups and institutions which, owing to war conditions, 
had not been sufficiently heard at San Francisco. 

It was further explained by the Netherlands representative that the 
words ‘‘preliminary views’’ were used in order to leave governments 
entirely free not to propose amendments or to make final comments. The 
purpose was more to stimulate governments to study the question as a 
whole than to induce them to take up a position in advance. It was 
only fitting, after asking the Secretary General for documentation, to 
ask governments, which would play the deciding réle in the matter, for 
their opinions. 

In supporting the proposal, the representative of Australia ** explained 
that he agreed with the Netherlands representative’s cautious approach to 
the question of possible revision. While the first preparatory step could 
be properly taken at once, the second step which involved international 
action towards revision, required careful and mature consideration by 
governments. In that connection, the Netherlands proposal as incor- 
porated in paragraphs 2 and 3 of the six-Power draft resolution was very 
appropriate. The request that each Member State should submit its 
preliminary views by March, 1955, for circulation among all other Member 
States would bring the matter to the attention of governments sufficiently 
in advance and pave the way for a useful exchange of ideas. 

It was furthermore pointed out by other delegations ** that the request 
for preliminary views had obligatory force and did not deny Member States 

51 Ibid., 378th meeting, par. 27. 52 Tbid., 371st meeting, par. 5. 

58 Ibid., 374th meeting, par. 24. 


54 They included those of Sweden, ibid., 373rd meeting, par. 6; Norway, ibid., par. 
27; Greece, ibid., 375th meeting, par. 7; Turkey, ibid., 376th meeting, par. 11. 
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complete freedom of action; that it was a common practice of United Na- 
tions organs to ask governments for their views on important questions." 

On the other hand, several delegations were opposed to the proposal to 
invite governments to submit preliminary views on Charter revision. In 
addition to the constitutional arguments mentioned earlier, the view was 
expressed that the proposal was premature and politically unwise. The 
representative of France °* stated that until a proposal had been made to 
place the convening of a revision conference on the agenda, the problem 
of revision could not properly be considered, and consequently it was 
premature to ask governments for their views. The expression ‘‘pre- 
liminary views’’ did not dispose of the difficulty, because governments 
could hardly be expected to set out in black and white in 1953 or 1954 
views which they might be obliged radically to revise two years later. 
Even if governments that were particularly anxious for revision were 
willing to do so, others which believed that a more peaceful international 
atmosphere might prevail later, permitting a different attitude to revision, 
would not wish to commit themselves even provisionally. Should certain 
governments submit their views and others decline to do so, an entirely 
false picture would be given of international opinion. 

It was further pointed out by the representative of India,®*’ among 
others, that a premature discussion of views might arouse suspicions and 
fears and thereby prejudice the very purpose of the conference. 


C. Proposal for establishment of an advisory committee to study and 
report on amendment of the Charter 


The establishment of an advisory committee of fifteen Member States to 
assist the Secretary General in the preparatory work necessary for the 
possible revision of the Charter was proposed jointly by Egypt and 
Costa Rica.** In explaining the proposal, the representative of Egypt *° 
pointed out that it was particularly important that the general conference 
should take place in an utmosphere of mutual trust and good will, and it 
would be most dangerous to contemplate any measures likely to arouse 
suspicion and to aggravate the existing discord. It was in that spirit, 
he said, that his delegation had proposed a method of preparing gradually 
for a revision of the Charter—a method followed in the past by a number 
of conferences preparatory to the establishment of the United Nations, 
culminating in the Conference of San Francisco. 

He explained further that the General Assembly, in appointing the 
committee, should have due regard to geographical distribution and ensure 
that all different points of view were represented. A membership of 


55 Peru, ibid., 378th meeting, par. 37. 56 Ibid., 374th meeting, par. 12. 
57 Ibid., 375th meeting, par. 16. 58 U.N. Doc. A/C.3/L.305. 
59 General Assembly, 8th Sess., Official Records, 6th Committee, 37lst meeting, 
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fifteen, he pointed out, would provide a much wider and fairer representa- 
tion than had been the case at Dumbarton Oaks. 

As to the committee’s tasks, he explained that its first task would be 
to prepare a questionnaire to ascertain the preliminary views of govern- 
ments concerning a possible general conference. The purpose of the 
questionnaire would be to elicit comments on precise questions, which 
would not include the question of the unanimity rule or other questions 
of capital political importance, the advance discussion of which would 
only irritate some governments. The committee’s second task would be 
to take some burden off the Secretary General’s shoulders by assisting 
him in the immense work of preparing the necessary documentation—a 
method which would permit the Secretary General to maintain the 
neutrality which was his duty. After it had carried out those two tasks 
the committee could recess, and could meet again a month or two before 
the tenth session to examine, analyze and co-ordinate the views of Member 
States and to report them to the General Assembly. 

The proposal evoked considerable opposition in the Sixth Committee. 
Most of the objections to the proposal to request governments to submit 
their preliminary views on Charter revision were also raised with respect 
to the proposal to establish an advisory committee. In addition, it was 
maintained that the proposed committee’s terms of reference were ill 
defined; ®° that it was unwise to allow the committee to supervise the 
preparatory work to be undertaken by the Secretary General, since it 
was bound to introduce political considerations into a project which 
should be purely preparatory and objective;* that the drawing up of 
a questionnaire by the committee would limit the scope of the comments 
of governments; * that in examining, analyzing and co-ordinating the 
views of governments, the committee might be tempted to discuss those 
views and thus prejudge decisions which should be taken at the tenth 
session of the General Assembly.® 

Seeing that the proposal for the establishment of an advisory committee 
was unlikely to receive support, especially of some of the permanent 
members of the Security Council, the sponsors withdrew their draft 
resolution. 


IV. RELATION OF PREPARATORY WORK TO THE QUESTION 
oF CHARTER REVIEW 


The six-Power draft resolution indicated, in its preamble, the relation 
of the proposed preparatory work to the question of Charter review. It 
referred to the provisions of Article 109 of the Charter and stated that 

60 Tbid., 373rd meeting, pars. 3, 42. 61 Ibid., 372nd meeting, par. 9. 
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the examination of a proposal to hold a general conference would require 
considerable preparation on the part of both the Secretary General and 
Member States. It expressed the view that a study of the legislative 
history of the Charter and of the practice followed by the various organs 
of the United Nations would be one of the best methods of acquiring 
knowledge of the Charter and would greatly facilitate the Assembly’s 
consideration, at its tenth annual session, of the question of calling a 
general conference.® 

An amendment, which was submitted jointly by Belgium, Colombia, 
France and Mexico,®* would replace the preamble of the six-Power draft 
resolution by a statement which avoided any reference to Article 109 
and to the question of Charter review and merely indicated the usefulness 
of any measure likely to lead to a better understanding of the Charter. 
It was pointed out by the delegations proposing the amendment “ that the 
General Assembly should not commit itself in any way on the question of 
Charter review. 

The proposed amendment was opposed by other delegations ** on the 
ground that to remove the reference to the decision to be taken in 1955 
under Article 109 of the Charter might be interpreted as implying opposi- 
tion to the idea of Charter revision. It was also pointed out that the 
question of possible revision of the Charter was discussed at some length 
in the Committee and should, therefore, be given the importance which 
it deserved. The Committee should not give out the impression that it 
merely wished to have some more documents for academic purposes. 
The extensive documentation called for under the six-Power draft resolu- 
tion would hardly be undertaken without the 1955 revision conference 
in view, and since, moreover, the time limit mentioned pointed to that 
revision, it was only proper to state in the preamble the particular 
usefulness of the documentation in that respect. 


V. DEcISION OF THE SIXTH COMMITTEE AND THE GENERAL ASSEMBLY 


The Sixth Committee adopted the proposal contained in operative 
paragraph 1 of the six-Power draft resolution by which the Secretary Gen- 
eral would be requested to prepare and publish certain documents relating 
to the drafting and application of the Charter. It decided, however, not 


65 U.N. Doc. A/C.6/L.306/Rev.2. 

66 U.N. Doc. A/C.6/L.307. This amendment also called for the deletion of operative 
paragraphs 2 and 3 of the six-Power draft resolution. 

67 Among them were those of Colombia, General Assembly, 8th Sess., Official Records, 
6th Committee, 376th meeting, par. 8; France, ibid., 377th meeting, par. 31; Mexico, 
ibid., 378th meeting, par. 2. 

68 Among them were those of Honduras, ibid., 376th meeting, par. 36; Peru, ibid., 
378th meeting, par. 36; Netherlands, ibid., 376th meeting, par. 46, 379th meeting, par. 6. 
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to ask the Secretary General to undertake the preparation of a systematic 
and comprehensive legislative history of the Charter.* 

The Committee rejected the other proposal, embodied in operative 
paragraphs 2 and 3 of the draft resolution, which called for the submission 
by governments of their preliminary views with regard to the possible 
revision of the Charter.”° 

As to the preamble, the Committee rejected the substitute text, proposed 
by Belgium, Colombia, France and Mexico, which avoided any reference 
to the question of Charter revision."* The original text of the preamble 
to the six-Power draft resolution was adopted, with a slight drafting 
change and the addition of a paragraph referring to the Secretary Gen- 
eral’s memorandum.” 

The draft resolution, as adopted by the Sixth Commniiee,”* was ap- 
proved by the General Assembly at its 458th plenary meeting on No- 
vember 27, 1953, by 54 votes to 5, with no abstentions. Under the 
resolution,’* the Secretary General is requested to prepare, publish and 
circulate among Member States during 1954 or shortly thereafter: (a) a 
systematic compilation of the documents of the United Nations Conference 
on International Organization not yet published; (b) a complete index 
of the documents of that Conference on the lines envisaged in the 
Secretary General’s memorandum; (c) a repertory of the practice of 
United Nations organs appropriately indexed. 


69 Tbid., 380th meeting, pars. 21, 22, 27, 28, 42. The elimination of the legislative 
history from the list of documents to be prepared and published by the Secretary 
General was proposed by Australia and the United Kingdom in a joint amendment 
(A/C.6/L.308/Rev.1) which was adopted by the Committee. 

70 Ibid., 379th meeting, pars. 22, 23. Point 2 of the four-Power amendment (A/C.6/ 
L.307) calling for the deletion of operative par. 2 of the six-Power draft resolution 
was adopted by 24 votes to 23, with 5 abstentions. Point 3 of the four-Power amend- 
ment calling for the deletion of operative par. 3 of the six-Power draft resolution was 
not put to the vote in view of the Committee’s decision on operative paragraph 2. 

71 Ibid., 380th meeting, par. 32. The substitute text for the preamble was rejected, 
in a roll-call vote, by 28 votes to 15, with 9 abstentions. 

72 Ibid., 380th meeting, par. 37. The additional paragraph was proposed by 
Australia and the United Kingdom in their joint amendment (A/C.6/L.308/Rev.1). 

78 Ibid., 380th meeting, par. 43. The vote on the draft resolution as a whole was 48 
votes to 5, with no abstentions. 

74 For the text of the resolution as adopted by the General Assembly, see U.N. Doc. 
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EDITORIAL COMMENT 


SHOULD INTERNATIONAL LAW RECOGNIZE AN INTERMEDIATE STATUS 
BETWEEN PEACE AND WAR? 

International law, like other branches of law, is not static but, even 
though laggard, changes and evolves as factual situations change. There 
is a vast difference between the legal thinking in 1893 as expressed in 
Mighell v. Sultan of Johore* and that in 1952 as found in the letter from 
the Acting Legal Adviser of the Department of State to the Attorney 
General regarding the question of sovereign immunity.? The pre-1914 
writings of the most distinguished international lawyers on the question 
of air sovereignty seem strangely antiquated in this air age. The eight- 
eenth-century views of Galiani measuring the extent of territorial waters 
by cannon range had to be altered even before modern utilization of sub- 
soil riches on the continental shelf. 

The problem of war and of the law relating to it remains one of the most 
difficult with which international law has sought to grapple. It is un- 
necessary to recapitulate here the difficulties and the attempts to meet them. 
Even the legal definition of war still provokes controversy.’ Legal think- 
ing, however, finds it difficult if not impossible to escape from the confining 
walls of the firmly established distinction between war and peace, a 
dichotomy which was well rooted before Grotius subsumed all of interna- 
tional law under the heading De Jure Belli ac Pacis. Grotius quoted 
Cicero for the proposition that there is no middle ground between peace 
and war. The House of Lords speaking through Lord MacNaghten in 
Janson v. Driefontein Consolidated Mines Ltd., said in 1902: ‘‘I think the 
learned counsel for the respondent was right in saying that the law recog- 
nizes a state of peace and a state of war, but that it knows nothing of an 
intermediate state which is neither one thing nor the other—neither peace 
nor war.’’* 

Popular thinking shares this view today as is illustrated by the contro- 
versy concerning the nature of the recent fighting in Korea. The difficulty 
is illustrated by a report in the New York Times of October 30 concerning 
the current discussion at Panmunjom between the Communists and the 
representatives of the United Nations. According to the account, there 
was a bitter exchange concerning the neutrality of the Soviet Union in the 
Korean War. The account continues as follows: 


1 [1894] 1 Q.B. 149. 

226 Department of State Bulletin (1952) 984. Cf. this JourNAL, Vol. 57 (1953), 
p. 93. 

$See Eagleton, ‘‘The Attempt to Define War,’’ International Conciliation, No. 291 
(1933); Grob, The Relativity of War and Peace (1949). The writer has drawn 
largely on these two studies. 4L.R. [1902] A.C. 484. 


98 


EDITORIAL COMMENT 99 


‘Ts your side now in a state of war with the Soviet Union?’’ asked 
North Korean delegate Ki Sok Bok. ‘‘If not, how can your side deny 
that the Soviet Union is a neutral nation apart from the two belliger- 
ents?’’ 


It is undoubtedly hard for the layman to understand that not every case of 
fighting is ‘‘war’’ in the legal sense, but the situation is, of course, not 
novel although it still seems paradoxical. A few historical examples may 
be recalled to illustrate the point that it has not infrequently been the 
practice of states to insist that they were not at war even when they were 
engaged in large-scale military operations against another state. 

In 1798 the Congress of the United States authorized certain limited naval 
actions against the French. Battles between warships were fought, prizes 
were captured and prisoners were taken. The French maintained officially 
in 1800 that there had not been a state of war. The Attorney General of 
the United States took the same view. But the Supreme Court of the 
United States held that a legal state of war existed even though they called 
it a ‘‘limited’’ or ‘‘imperfect’’ war. 

In 1827 the naval battle of Navarino, in which British, French and 
Russian fleets attacked the Turco-Egyptian fleet, destroying some sixty 
ships and some 4000 men, took place when the British Foreign Secretary 
said they were not at war and did not desire to go to war. After the battle, 
the Allied Ambassadors assured the Sublime Porte that their governments 
sincerely desired ‘‘the continuance of peace’’ between their respective 
countries. 

In September, 1853, Turkey responded to the Russian seizure of Moldavia 
and Wallachia by proclaiming that the Ottoman Empire had entered upon 
a ‘‘state of war’’ with Russia. France and England supported Turkey 
and moved their fleets into the Black Sea; Russia severed diplomatic rela- 
tions, but France and Britain did not formally enter the Crimean War 
until March, 1854. Meanwhile, the question was asked in the British 
Parliament whether Great Britain was at peace or war with Russia. The 
Foreign Secretary, Lord Clarendon, said: ‘‘ We are not at war, because war 
is not declared—we are not strictly at peace with Russia. . . . I consider 
that we are in the intermediate state.’’ 

“‘The China Incident’’ was the euphemism employed by the Japanese 
Government to describe their aggression against China in the 1930’s, be- 
ginning in Manchuria in 1931 and extending between 1937 and 1941 after 
the Mareo Polo Bridge affair. The Chinese estimated their casualties dur- 
ing these events at some three million soldiers and civilians killed and 
announced that their troops had killed or wounded two and a half million 
Japanese in fourteen major battles and over ten thousand smaller engage- 
ments. Japan held most of China’s major ports and had penetrated into 
thirteen Chinese provinces. Neither China nor Japan asked third Powers 
to declare neutrality, and belligerent rights were not asserted against third 
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Powers at sea. The League of Nations avoided calling the Manchurian 
conflict ‘‘war.’’ In the United States there was in force a Neutrality Act 
which called on the President to proclaim the fact whenever he found 
that a ‘‘state of war’’ existed between foreign states. The application of 
the Neutrality Act would have been, under the circumstances, disad- 
vantageous to China with whom the United States Government was in sym- 
pathy. No ‘‘state of war’’ was proclaimed. 

From 1937 through 1939 there was large-scale fighting between Russian 
and Japanese forces along the Manchurian border. The Japanese claimed 
that in 1938 alone there were 2400 separate border ‘‘incidents.’’ The 
scale of the fighting is indicated by the fact that in 1939, in one single 
battle, the Japanese admitted 18,000 casualties. It is clear that neither 
government wished to call it ‘‘war’’ and refrained from doing so. Their 
problem was facilitated by their authoritarian control of the press which 
during much of the time kept the Russian and Japanese people in ignorance 
of what was occurring. 

Four years after the Corfu incident on which the Special Committee of 
Jurists gave to the Council of the League of Nations their somewhat ambigu- 
ous opinion, the Secretary General of the League said that ‘‘from the 
legal point of view, the existence of a state of war between two states de- 
pends upon their intention and not upon their acts.’’ ® 

It does not seem to have been particularly helpful to have discussed 
some such situations as non-amicable modes of redress short of war, per- 
haps because of the uncertainty about the legal definition of war itself. 
The difficulty seems to arise from the legal necessity of fitting every situa- 
tion into one of the two traditional categories of peace or war. The ques- 
tion may be posed whether it would not be useful to break away from the 
old dichotomous approach, acknowledging in law as in fact that there is 
a third status intermediate between peace and war.’ For convenience 
such a third legal status will be referred to here, in an adaptation of the 
phraseology of Lord Clarendon and Lord MecNaghten, as a state of ‘‘inter- 
mediacy.’’ It seems necessary to employ a term which does not have other 
connotations such as ‘‘tension”’ or ‘‘cold war.’’ 

For purposes of exposition and in spite of the dangers inherent in over- 
simplification, one might suggest three characteristics of a state of inter- 
mediacy : 

First, there would be between the opposing parties a basic condition of 
hostility and strain. This hostility would be something different from the 


5See Tinch, ‘‘Quasi-War Between Japan and the U.S.S.R., 1937-1939,’’ World 
Politics, Vol. III (1951), p. 174. 

¢ See the references collected in Briggs, The Law of Nations (2d ed., 1952), p. 975. 
It is interesting to compare the increasing emphasis on intent in the matter of recog: 
nition; cf. id., pp. 126-127. 

7 The writer has developed these ideas somewhat more fully in a lecture at the Uni- 
versity of Oslo published in 23 Nordisk Tidsskrift for international Ret (1953) 16. 
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historical national enmities such as those which embittered Franco-German 
relations, for example, in the modern period. The early posture of 
Christendom toward the Saracens and that of Moslems toward infidels is 
perhaps closer. The early Moslem thinking recognized a difference between 
a holy war or ‘‘jehad’’ against the infidels and the perpetual state of hos- 
tility which existed even when war was not flagrant.* Dean Roscoe Pound 
has pointed out that up to the middle of the 18th century, it was Turkey’s 
settled practice not to make treaties of peace but only armistices with the 
Christian states because the Koran forbade making treaties of peace with 
the infidels. With differing applications, a parallel is found today in the 
Communist ideology with reference to the capitalist world. 

A second characteristic of intermediacy might be that the issues be- 
tween the parties would be so fundamental and deep-rooted that no solu- 
tion of a single tangible issue could terminate them. This point may be 
illustrated by differentiating certain traditional types of issues such as 
the Italian- Yugoslav disagreement over Trieste, the Anglo-Egyption dispute 
over the Suez Canal Base, or the Indian-Pakistani conflict over Kashmir. 
Despite circumambient difficulties, these thorny problems have clearly 
identifiable and inherently soluble issues. The issues, are moreover, ones 
of direct bilateral concern, no matter how great the interest of other states 
in seeing a peaceful solution. On the other hand, the type of issue falling 
under this second characteristic of intermediacy is exemplified by the 
present relations of the United States and the Soviet Union. A truce 
has been concluded in Korea; this is good in itself, but it does not terminate 
the basic hostility or resolve the basic issues. If a state treaty for Austria 
is finally concluded, or even if a settlement of the German question is 
reached, the same would be true. Moreover these important issues— 
Korea, Austria, Germany—which are commonly cited as touchstones of 
United States-Soviet relations, are not direct bilateral issues between the 
two countries. They are much broader issues involving in each instance 
the state directly concerned and outside groups of various size, with the 
United States involved in each case because as a great Power it is in- 
extricably concerned with the solution of the great issues of world politics. 

The third characteristic would be an absence of intention or at least of 
a decision to resort to war as the means of solving the issues. Admittedly 
this is an element difficult for contemporary analysis. One knows now, 
for example, that before the outbreak of war in 1939 Hitler had already 
made a definite decision that he would go to war with Poland. This third 
characteristic might well represent a fluid aspect of the state of inter- 
mediacy, but it is suggested that it would not necessarily be impossible 
of analysis at any particular time. 


8 Cf. Nussbaum, A Concise History of the Law of Nations (1947), pp. 26-27; and 
‘‘Forms and Observances of Treaties in the Middle Ages and Early 16th Century,’’ 
in Law and Politics in the World Community (1954), p. 195. 

®In a Foreword to Grob, op. cit. (note 3), at p. x. 
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If the idea of a state of intermediacy were generally accepted, it might 
well entail dangerous consequences to enter upon such a state. Under our 
constitutional system and that of many other countries it might well be 
that the Congress should be the only branch of government authorized to 
‘‘declare intermediacy.’’ It may be argued that any such attempt to 
square the law with the facts would raise the international temperature and 
thus be undesirable. This conclusion can be debated. It might be argued 
on the other hand that when we think in terms of ‘‘tension”’ or ‘‘cold war,’’ 
the only alternative which occurs to some minds is to preach ‘‘ preventive 
war.’’ If the mind is wedded to the idea that there is no alternative be- 
tween peace and war and the actualities seem to deny that there is ‘‘ peace,’’ 
the argument for war seems to command the support of a certain logic if 
nothing else. If one were accustomed to the idea of ‘‘intermediacy,’’ it 
can be argued that the likelihood of the outbreak of ‘‘total war’’ would be 
diminished. The very fact that in this atomic age one needs to apply to 
war such adjectives as ‘‘cold’’ and ‘‘total’’ illustrates the point. It would 
be necessary to analyze closely the psychological and political effects of a 
‘declaration of intermediacy.’’ One result would be an open admission 
that the peoples of the countries concerned were living and might long 
continue to live in this gray area. The defense effort which is now and 
would then be necessary would be more clearly seen. International ne- 
gotiations might be approached in a more realistic light, avoiding the 
dangerous let-down which might accompany partial settlements, as well 
as the discouraged impatience or denunciation which might follow the 
realization that some particular settlement is only partial. It would be 
seen that one can negotiate for a limited objective, but that one does not 
resort to total war for a limited objective. 

If a state of intermediacy were accepted, it would be necessary to stipu- 
late the legal consequences. If one looks at the historical examples of 
what one might call ‘‘flagrant hostility’’ one notes that many types of 
acts are resorted to which in a normal frame of thought are not consonant 
with peace. This would not be an effort to legalize lawlessness, but rather 
to bring the law into closer conformity with the facts of international life. 
The Charter of the United Nations would have to be re-examined with this 
situation in mind. National policies, such as those of the United States, 
would still be framed with a view to the establishment of peace with 
justice, but it would have to be recognized that the verbs used in relation 
to war—‘‘win’’ and ‘‘lose’’—might have no applicability to intermediacy. 

The basic question to which these suggestions are addressed is whether 
our concepts, our terminology, our law, have kept pace with the evolution 
of international relations, placing us at a disadvantage, leaving us some- 
what bewildered in dealing with the day-to-day necessities of meeting what 
we now consider abnormalities. A basic assumption is that peace with 
justice is a desideratum. The obstacles in the way of attaining such a 
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peace are many. We should be sure that we do not increase the number 
of obstacles by a rigid adherence to traditional concepts which may 
have been the product of historical situations which do not have their 


counterpart today. 
Puiuip C, JESSUP 


CHAPTER XI OF THE UNITED NATIONS CHARTER IN ACTION 


While care for the advancement of so-called ‘‘backward peoples’’ played 
a role, particularly in British colonial administration, long before 1920, 
and while this idea entered the international stage through many multi- 
partite treaties of the nineteenth century, it got a considerable impetus 
through Article XXII of the League of Nations Covenant instituting the 
system of ‘‘mandates.’’ Although this system was restricted to ex-enemy 
territories and thus only to a fragment of the world’s dependent peoples, 
it laid down the principle that ‘‘the well-being and development of such 
peoples form a sacred trust of civilization and that securities for the per- 
formance of this trust should be embodied in this Covenant.’’ 

Notwithstanding the fact that ‘‘in the case of mandates the League died 
without a testament,’’? Chapters XII and XIII of the United Nations 
Charter contain norms on the international trusteeship system. It is 
debatable whether the United Nations trusteeship system constitutes prog- 
ress, aS compared with the mandate system of the League of Nations. 
But in one point there is an advance: Chapter XI containing the ‘‘ Declara- 
tion Regarding Non-Self-Governing Territories.’’ 

Chapter XI contains legal obligations for the Members? who have or 
assume responsibilities for the administration of such territories; the 
fulfillment is, therefore, obligatory, not voluntary. It follows, as Kelsen * 
points out, that the ‘‘persistent violation’’ of Articles 73 and 74, can 
furnish grounds for the sanction of expulsion under Article 6. 

There is no doubt that the obligations under Chapter XI are different 
from those under Chapters XII and XIII. Chapter XI applies to all 
said territories, except those put under the trusteeship system. It is not 
entirely correct to say that Chapter XI, in contrast to Chapters XII and 
XIII, ‘‘provides no machinery.’’* For Article 73e, ‘‘the most realistic 
provision,’’*® contains the obligation ‘‘to transmit regularly’’ a report to 
the Secretary General of the United Nations. While the latter is, in this 
respect, only an administrative organ, it is his duty under Article 98 to 


1H. Duncan Hall, Mandates, Dependencies and Trusteeships (Washington, 1948), 
p. 273. 

2 The Charter, as an international treaty, is not binding on non-Members. Portugal 
and Spain, have, therefore, no obligation under Chapter XI with regard to their colonies. 

3’ Hans Kelsen, The Law of the United Nations (London, 1950), p. 553. 

4 Goodrich and Hambro, Charter of the United Nations (2nd ed., Boston, 1949), p. 406. 

5 Alf Ross, Constitution of the United Nations (New York, 1950), p. 186. 
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1H. Duncan Hall, Mandates, Dependencies and Trusteeships (Washington, 1948), 
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2? The Charter, as an international treaty, is not binding on non-Members. Portugal 
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make an annual report to the General Assembly. The latter has, under 
Article 10, the competence to deal with those reports, as it has the right 
to ‘‘diseuss any questions or any matters within the scope of the present 
Charter’’ and to ‘‘make recommendations to the Members of the United 
Nations or to the Security Council or to both.’’ The Trusteeship Council, 
on the other hand, has no competence under Chapter XI. The General 
Assembly may also, under Article 7, establish a subsidiary organ. The 
activities of the General Assembly are therefore not in contradiction with 
the ‘‘principle of sovereign equality of the Members’’*® nor with the ex- 
clusion of matters of domestic jurisdiction.’ 

It is true that Chapter XI went into force immediately, whereas Chapter 
XII is dependent on ‘‘subsequent individual agreements.’’ But, although 
Chapter XI is sometimes called ‘‘one of the most important parts of the 
Charter’’ and an ‘‘international Charter of colonial administration,’’ ® 
it suffers, as most commentators state, from vague formulations, both as 
to obligations and as to basic definitions.° 

As to obligations, there is stated on the one hand the ‘‘principle that the 
interests of the inhabitants of these territories is paramount,’’ coupled with 
the obligations of the corresponding Members to ‘‘accept as a sacred trust *° 
the obligation to promote to the utmost the well-being of the inhabitants 
of those territories’’; on the other hand, these principles and obligations 
are qualified by the phrase, ‘‘within the system of international peace and 
security.’’ Although Article 73b contains the obligation ‘‘to develop self- 
government,’’ this is very different from the obligation under Article 76b 
to promote ‘‘their [trusteeship areas] progressive development towards 
self-government or independence. ’’ 

The obligation of a regular report under Article 73e is restricted in 
several ways: the transmission is only for information purposes; it is 
subject to such limitations as security and constitutional considerations 
may require; the information is restricted to ‘‘statistical and other in- 
formation of a technical nature relating to economic, social and educa- 
tional [but not to political] conditions.’’ . 

Particularly vague is the definition of the territories involved: ‘‘terri- 
tories whose peoples have not yet attained a full measure of self-govern- 
ment.’’ This formulation is the outcome of a compromise at the San 
Francisco Conference. The formula of Article XXII of the Covenant: 
‘*peoples not yet able to stand by themselves under the strenuous condi- 


6 Art. 2, par. 1. 7 Art. 2, par. 7. 

8 Goodrich and Hambro, op. cit., p. 78; N. Bentwich and A. Martin, A Commentary 
on the Charter of the United Nations (New York, 1950), p. 144. 

®See Kelsen, op. cit., who speaks of ‘‘highly ambiguous definitions’’ (p. 555) and 
of the formulation of obligations ‘‘in rather vague terms’’ (p. 558). Bentwich and 
Martin, op. cit., state that ‘‘the formulation is bafflingly vague in many points’’ (p. 
143). 

10 This formula is taken from Art. 22 of the Covenant of the League of Nations. 
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tions of the modern world,’’ clearly referring to the so-called ‘‘ backward 
peoples,’’ was for many reasons discarded; but the new phrasing is am- 
biguous. Ross" identifies ‘‘full self-government’’ with independence. 
But this is hardly so; Bentwich and Martin ** deny this identity. This 
denial can be backed by other considerations: Article 73b contains the 
obligation to develop self-government, but no obligation to grant inde- 
pendence. The phrase ‘‘fully self-governing’’ appears in Article 1, para- 
graph 2 of the League Covenant; the fact that this article speaks of ‘‘fully 
self-governing’’ Dominions or Colonies shows that full self-government was 
not meant to be identical with independence. This phrase of Article 73 
ean also hardly be interpreted as meaning democratic institutions, as there 
are totalitarian states among the original Members of the United Nations.*® 
It could also be said, as Kelsen ** points out, that, if taken in the sense of 
democracy, ‘‘the people of the whole territory of a Member state may not 
yet have attained the full measure of self-government.’’ 

Although Article 73 speaks once of the ‘‘inhabitants’’ of these territories, 
paragraphs a and b speak of the “‘ peoples concerned.’’ All commentators *° 
agree that Chapter XI probably refers to ‘‘colonial peoples,’’ to territories 
‘*inhabited by relatively primitive aborigines with a backward civilization,’’ 
to the indigenous population. It is certain that Chapter XI does not refer 
to nationality or minorities problems, for instance, to the national aspira- 
tions of the Ukraine.’* Is it true, as Ross?’ states, that Chapter XI does 
not refer to territories administered as an integral part of the mother 
country ? 

Because of this vagueness other problems arise: Who determines whether 
a territory has or has not a ‘‘full measure of self-government’’? Who 
determines whether such territory has reached a full measure of self- 
government: the administering state or the United Nations? 

It seems to this writer to go too far if, as Goodrich and Hambro ** write, 
Chapter XI ‘‘establishes the principle of the international accountability 
of Members for the administration of non-self-governing territories.’’ 
On the other hand, it is not entirely correct, as the British Government * 
stated, that Chapter XI ‘‘does not empower the United Nations to intervene 
in the application of these principles by the Power concerned.’’ 

There can be no doubt that one of the most significant features of this 


11 Op. cit., p. 185. 12 Op. cit., p. 143: 

13 But in its reply to the Ad Hoc Committee on Factors (A/AC.67/2, May 8, 1953, 
pp. 37-40) the United States insisted strongly on democratic principles with regard to 
‘full self-government.’’ 14 Op. cit., p. 557. 

15 See, particularly, Ross, op. cit., p. 178; Kelsen, op. cit., pp. 555-556. 

16 But the above-quoted reply (note 13 above) of the United States called ‘‘special 
attention to the tragic cases of those peoples who had independence prior to World War 
II, but who had since had a dependent status imposed upon them.’’ 

17 Op. cit., p. 180. 18 Op. cit., p. 406. 

19 Commentary on the U.N. Charter (Cmd. 6666 (1948), p. 11). 
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present period of crises is what may be called the ‘‘colonial rebellion.’’ 
In 1946 the Secretary General of the United Nations invited the Members 
to communicate their views as to the factors to be borne in mind in de- 
termining the territories envisaged by Chapter XI and to list such terri- 
tories under their jurisdiction. Only twelve Members answered; only 
eight ?° Members furnished information on 74 territories under their ad- 
ministration. Nearly all of these are colonies or protectorates; all of them 
with the exception of Alaska** are overseas territories. Chapter XI 
in action sees, consequently, the small group of the so-called ‘‘colonial 
Powers,’’ faced by a large and non-benevolent majority consisting, first of 
all, of the Asian-African bloc—the core of the colonial rebellion, and 
the Soviet states, promoting the colonial rebellion for their own reasons, 
joined very often by the Latin American Republics. In actual prac- 
tice ‘‘Chapter XI is being used to develop a system of international ac- 
countability for the colonial administration which, in fact, exceeds the 
requirements of the Chapter itself.’’?* Chapter XI in action has become 
another theater of the struggle between the white man and non-white 
humanity, interspersed with the struggle between the Free World and 
Communism. 

The great majority of the United Nations Members have taken the 
offensive; the ‘‘colonial Powers’’— first of all, the colonial Powers par 
excellence, Belgium, France and the United Kingdom—found themselves 
on the defensive, using for their defense primarily the text of Chapter XI 
itself, and the principles of sovereignty and non-interference in matters 
of domestic jurisdiction. The offensive of the majority has only rarely 
sponsored proposals which clearly go beyond Chapter XI.**° But even 
proposals remaining within Chapter XI or expressing only hopes seldom 
fail to irritate the administering Powers; hence many bitter debates have 
taken place; once the French delegate walked out; at the present (1953) 
session of the General Assembly the Belgian chair in the corresponding 
committee has remained vacant from the beginning. , 

This offensive of the majority has taken many forms: the Philippines’ 
proposed resolution on conferences of the peoples concerned.** A resolu- 
tion expressing the hope that the administering Powers would propose 


20 Belgium, France, the United Kingdom, The Netherlands, Denmark, the United 
States, Australia and New Zealand. 

21 The United States reported not only on Guam, Samoa, the Virgin Islands and 
Puerto Rico, but also on the territories of Alaska and Hawaii. Many Latin American 
Republics also have territories and do not report on them. The United States reply 
(note 13 above) pointed out that ‘‘other states might also have obligations in relation 
to territories under their administration.’’ 22 Goodrich and Hambro, op. cit., p. 79. 

23 That was, for example, the wish of the Soviet Union at the 3rd Session of the 
General Assembly (Paris, 1948) that political information in the reports under Article 
73e be made obligatory. 

24 General Assembly, 2nd Session, 1947, A/P.V. 106. 
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trusteeship agreements for all or some of these territories ** was narrowly 
defeated in the Assembly by 24 votes to 24 with one abstention. The 
‘‘voluntary’’ inclusion of political information was ‘‘weleomed and en- 
couraged.’’ On October 15, 1953, Pakistan suggested ** that United Nations 
Members turn over some of the United Nations Secretariat jobs allotted 
to them to representatives from non-self-governing territories. 

Many, often bitter, debates have concerned the creation of special com- 
mittees. At the first session an ad hoc committee was created which re- 
ported to the second session ; a standard form for information was adopted.” 
At the third session of 1948 the problem of the cessation of reporting came 
up first, in a negative way in the criticism by the Soviet Union of the 
continued report by The Netherlands on Indonesia. At the next session 
this problem came up in a positive way. The delegates of Belgium, France, 
the United Kingdom, Australia and New Zealand strongly took the position 
that the determination whether and when reports shall cease is a matter 
of domestic jurisdiction, within the meaning of Article 2, paragraph 7. 
France and the United Kingdom declared that the administering Power 
alone has the right to decide when a territory has ceased to be non-self- 
governing in the sense of Article 73. Syria, Poland, Saudi Arabia, the 
Ukraine and the Soviet Union were highly critical. Majority speakers 
pointed to the absence of implementation machinery for Chapter XI; the 
delegates of Belgium and France retorted that their countries would never 
have signed the Charter if such machinery had been included. The United 
Kingdom, France and Belgium declared that they deny any right of the 
United Nations to supervise the administration of these territories or any 
accountability of their countries to the United Nations. 

The discussions in the sixth session (1951) were particularly bitter. 
Burma laid down the thesis that ‘‘a colonial regime, however satisfactory, 
is no substitute for self-government.’’ The problems of what constitutes 
independence, at what stage a territory is ready for self-government, and 
who should decide these questions, came to the foreground. The Ad Hoc 
Committee on Factors was created to study the factors to be taken into 
consideration in order to decide whether a territory is or is not fully self- 
governing. The report of this committee ** was submitted at the seventh 
session in 1952. The British, French and Belgian delegates rejected any 
thesis which, even by implication, interprets Chapter XI as meaning that 
the administering Powers are accountable to the United Nations. The 
French delegate spoke bitterly of the ‘‘semi-mystical idea of the original 
sin of colonization.’’ A new Ad Hoc Committee on Factors was created. 
In its reply ** to the Ad Hoc Committee the United States stated that ‘‘it 


25 This hope was based on Art. 77 (1c). 

26 The New York Times, Oct. 16, 1953, p. 6. 

27 General Assembly, 2nd Session, 1947, A/P.V. 108. 
28 Seventh Session, 1952, A/2178 (Sept. 16, 1952). 
29 See note 13. 
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is not feasible to lay down a definition of a full measure of self-government 
which can be precise, absolute and all-inclusive.’’ The United States took 
the stand that the determination of the constitutional status of territories 
under national sovereignty is the responsibility of the administering Mem- 
ber concerned, but recognized, in view of Article 10, the authority of the 
General Assembly to discuss and attempt a definition and to make recom- 
mendations. 

The United States has notified the United Nations that it will discontinue 
its reports on Puerto Rico, as this territory has become fully self-governing 
as the ‘‘Commonwealth of Puerto Rico.’’*° The same decision has recently 
been made by The Netherlands concerning Surinam and the Dutch Antilles. 
Denmark has recently informed the United Nations that it will no longer 
report on Greenland, as Greenland has been incorporated into Danish terri- 
tory. The Trusteeship Committee at this year’s (1953) session voted, 27 
to 23, with two abstentions,** for a resolution giving the Assembly the power 
to decide whether a dependent territory could be considered as having 
reached full self-government. The delegate of India doubted the attain- 
ment of full self-government by Puerto Rico. 

While the administering Powers have hitherto remained in a defensive 
position, the direct challenge to their jurisdiction seems to move them in 
the direction of ignoring the above-quoted resolution, should it be adopted 
by the General Assembly, as such resolutions are not legally binding. But 
the strongest counter-offensive has been taken by Belgium, developing a 
chain of ideas now often referred to as ‘‘la thése belge.’’ At the seventh 
session of the General Assembly the Belgian representative, M. Ryckmans, 
stated that Chapter XI applies to backward ethnic groups everywhere, 
whereas many states containing such groups make no reports, but unduly 
attack those Members which more than fulfill their obligations under 
Chapter XI. In 1953 he spoke of ‘‘numerous non-represented tribes and 
sects.’’°* The Belgian Government has fully developed this thesis in its 
reply to the Ad Hoc Committee on Factors ** and in a growing literature.** 
The Belgian thesis recognizes that, from a legal point of view, the Charter 
does not empower the General Assembly to decide whether a territory has 
or has not attained a full measure of self-government; that decision rests 


30In Spanish: Estado Libre Asociado de Puerto Rico. 

31 The New York Times, Oct. 10, 1953, p. 8. 32 Ibid., Oct. 5, 1953, p. 8. 

38 U.N. General Assembly, A/AC. 67/2, May 8, 1953, pp. 3-31. See also the speech 
of the Belgian representative, Joseph Nisot, in the Ad Hoc Committee on Factors 
(Nations Unies, Communiqué de Presse PM/2550, 21 juillet 1953). 

84 See: ‘‘Guarantees no longer enjoyed by many indigenous peoples’’ (pp. 13), 
transmitted by the Belgian Government Information Center in New York; the article: 
** Les Communautés indigénes au Pérou d’aprés la Constitution Péruvienne de 1933,’’ in 
the review, Civilizations, Vol. III (1953); the article by Professor F. Van Langenhove, 
permanent representative of Belgium to the U.N.: ‘‘Continuité de la Mission de Civili- 
sation,’’ in the review, Synthéses, 8e année, No. 95, p. 21. 
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exclusively with the Members concerned. The General Assembly can 
make recommendations, but they are not legally binding. Self-government, 
it is stated, is not identical with independence: obligations assumed under 
Chapter XI do not include the obligation of guiding these peoples toward 
independence. 

The interpretation that Chapter XI applies only to colonies and pro- 
tectorates, is strongly attacked as discriminatory and arbitrary. The 
word ‘‘colony’’ is nowhere mentioned in Chapter XI. It is also not true 
that Chapter XI applies only to ‘‘overseas territories’’; there is a coloniza- 
tion by seaward and by landward expansion.* Neither is the existence 
of such territories excluded by the fact that they are integrated into the 
metropolitan area. There are many peoples—the Belgian thesis gives de- 
tailed explanations as to many concrete examples—of inferior civilization 
in Africa, Asia and Latin America, which do not merely form minorities, 
but form quite separate ethnic groups, different in race, language or re- 
ligion, or have hardly anything in common with the peoples of higher 
civilizations on whom the government of the country in question is based. 
Colonization is no less colonization, if it is made by territorial contiguity, 
than if made by overseas expansion. The primitive Indians of Latin 
America were in colonial times governed from overseas. The fact that 
their countries became independent by revolutions made by Criollos— 
revolutions in which the native inhabitants had no part—often did not 
change their status; only now an independent government sitting in the 
same country controls them. Even in the new Asian states, where inde- 
pendence was won by autochthonous peoples, many primitive peoples 
of these states are not fully self-governing. 

The Belgian thesis attacks the restriction of Chapter XI merely to 
overseas colonies and protectorates not incorporated in the metropolitan 
area, not only as an injustice to the reporting Members, but also as an 
injustice, an abandonment of the many millions of backward, not fully 
self-governing peoples in the states of the non-reporting Members. The 
Belgian thesis reminds us of the strict obligation under Article 23(b) of 
the League of Nations Covenant, under which the Members were bound 
“to secure just treatment of the native inhabitants of territories under 
their controls,’’ an obligation which, in view of the current practice with 
regard to Chapter XI has no equivalent in the United Nations Charter. 
The Belgian thesis reminds us of the investigation of conditions in Liberia, 
begun in 1929, at the request of the United States and carried out in co- 
operation with the League, where Anthony Eden invoked the obligation 
of the Member, Liberia, under Article 23(b). The Belgian thesis is thus 
not only a defense of the colonial Powers, but a counter-offensive, a chal- 
lenge, in favor of millions of backward peoples not protected by Chapter XI. 

If we look at Chapter XI in action, we cannot fail to be struck when 


35 See also Duncan Hall, op. cit., pp. 40-43. 
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we see how greatly the position of the white man of the Occidental, particu- 
larly European, culture has deteriorated. The Occidental white man who, 
up to a short time ago, seemed to rule the world, finds himself today in a 
defensive position, attacked by the majority of the non-white humanity 
and by Communism; this position of the Occidental white man would be 
critical, indeed, were it not for the overwhelming power of the United 
States. At the same time, we see that Chapter XI in action shows the same 
picture of a worldwide ideological conflict as other areas of United Nations 
activities. Chapter XI in action is thus, as the Assistant Secretary of 
State for United Nations Affairs recently said of the United Nations as 


a whole, a mirror of the world as it is today. 
JoseFr L. Kunz 


THE PROPOSED EUROPEAN POLITICAL COMMUNITY 


Into the complicated pattern * of Western European attempts at unifica- 
tion has been projected a proposal for a European political community de- 
signed to integrate the European Coal and Steel Community (ECSC), the 
proposed European Defense Community (EDC), and, to some extent, the 
Council of Europe, within the framework cf a supra-national, democrati- 
eally organized political authority. The proposal rests on premises that 
the creation and control of a common European Army and the develop- 
ment and maintenance of a common market founded on free circulation of 
goods, services, capital and persons require co-ordination and direction 
which can best be provided through political, rather than technical, organs.’ 

The proliferation of functional European Assemblies since the war 
had already suggested the need for consolidation to the drafters of the 
European Defense Community Treaty signed at Paris, May 27, 1952, by 
representatives of Belgium, France, Italy, Luxembourg, The Netherlands 
and the Federal Republic of Germany.* Since these six states were already 
parties to the European Coal and Steel Community Treaty,‘ it was agreed 


1 See, e.g., Josef L. Kunz, ‘‘Supra-National Organs,’’ this JOURNAL, Vol. 46 (1952), 
pp. 690-698; C. Wilfred Jenks, ‘‘Co-ordination in International Organization: An In- 
troductory Survey,’’ British Year Book of International Law, Vol. 28 (1951), pp. 29, 
58ff.; John Goormaghtigh, ‘‘European Integration,’’ International Conciliation, No. 
488 (Feb. 1953), pp. 49-109. 

2Cf. Goormaghtigh, loc. cit., p. 105: ‘‘The danger of an army without a foreign 
policy and the danger of building not a democratic, but a technocratic, Europe has been 
the major stimulant to the creation of an over-all political authority with a parliament 
elected by direct universal suffrage.’’ 

8 For an English translation of the Treaty constituting the European Defense Com- 
munity see Convention on Relations with the Federal Republic of Germany... etc., 
Senate Doc., Execs. Q and R, 82d Cong., 2d Sess. (Washington, 1952), pp. 167 ff. For 
an analysis thereof, see Josef L. Kunz, ‘‘Treaty Establishing the European Defense 
Community,’’ this JouRNAL, Vol. 47 (1953), pp. 275-281. 

4For an English translation thereof, see Senate doc. cited above, pp. 255 ff., and this 
JouRNAL, Supp., Vol. 46 (1952), pp. 107 ff. This ‘‘Schuman Plan’’ Treaty entered 


into force July 25, 1952. 
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that a common Assembly could serve the functions of both Communities. 

Moreover, by Article 38 of the Defense Community Treaty, the consoli- 
dated Assembly was directed to examine problems arising from the co- 
existence of established or contemplated agencies, and the constitution of 
a ‘‘permanent organization ... [of] federal or confederal structure, 
based on the principle of the separation of powers and having, in particu- 
lar, a two-chamber system of representation.’’ 

Since the European Defense Community Treaty is not yet in force, 
the six Ministers for Foreign Affairs of the countries participating in the 
Coal and Steel Community arranged, at the urgent suggestion of the Con- 
sultative Assembly of the Council of Europe, for the establishment of an 
ad hoc Assembly to draft a treaty by March 10, 1953, providing for a 
European Political Community. The ad hoc Assembly was composed ex- 
clusively of representatives of the six Coal and Steel Community states, al- 
though observers from other European states attended. 

The deadline was met; and on March 10, 1953, the Draft Treaty embody- 
ing the Statute of the European Community was adopted by the ad hoc 
Assembly in Strasbourg.*® 

In presenting the Draft Treaty to the six Ministers for Foreign Affairs, 
Paul-Henri Spaak, as President of the ad hoc Assembly, quoted George 
Washington’s comments in transmitting the draft Constitution of the United 
States to Congress, and continued in part: 


On 10 September last, the Ministers for Foreign Affairs of the Fed- 
eral Republic of Germany, of Belgium, France, Italy, Luxembourg and 
the Netherlands, decided to embark on the political stage in the build- 
ing of a United Europe. ... 

Gentlemen, the document which we now submit to you is the work 
neither of the maximalists nor of the minimalists in this Assembly ; the 
Europe we are proposing to create is neither federal nor confederal. 
. . . Between the two extremes, represented on the one hand by a 
purely inter-governmental system, linking States which retain their 
entire sovereignty and on the other by a Constitution which would 
immediately pool most of the activities of our States, our Assembly 
has chosen a middle path—that of setting up a Political Community 
of a supra-national character. The Statute which we have drawn up 
respects the powers and competence which the governments of our 
countries have hitherto kept under their own control in order to con- 
tinue to exercise them separately. It does not entail any fresh trans- 
fers of sovereignty. ... 

Up till now the building of Europe has been a piecemeal affair. We 
have the Schuman Plan, which has now been in operation for seven 


5 See, for English text, Ad Hoe Assembly Instructed to work out a Draft Treaty 
setting up a European Political Community. Draft Treaty embodying the Statute of 
the European Community. Information and Official Documents of the Constitutional 
Committee, October 1952-April 1953 (Published by the Secretariat of the Constitutional 
Committee, Paris, 9 Quai Anatole-France, 1953. 179 pp.). The Draft Treaty appears 
as Document 10 of this collection. The original French text has been published as Doc. 
15R of the ad hoc Assembly. 
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months. We have the European Army, the creation of which has now 
been submitted for approval to the Parliaments of our countries. 
These were stages towards a united Europe the political structure of 
which was still undefined. 

The Statute worked out by our Assembly fills the gap. . . . 


6 


In comparable fashion, Heinrich von Brentano, Chairman of the Consti- 
tutional Committee which drafted the Statute for the ad hoc Assembly, 
characterized the Statute in part as follows: 


The task set by the Six Foreign Ministers . . . represents a revolu- 
tion which has been quietly going forward. . . . The European Com- 
munity ... will be neither a Confederation nor a Federal State. 


. It is, of course, clearly and definitely distinguishable from any 
coalition or alliance based solely on international treaties or agree- 
ments. Such coalitions or alliances leave existing antitheses intact, 
and are guided by the principle of hegemony, whereas in the Com- 
munity proposed in the draft Statute, although the individual ex- 
istence of the peoples which compose the Community will be guaranteed, 
it will be impossible for any individual State, or any group of States 
within that Community to assert its hegemony. 

The Community is to be such that it will be able to take on a more 
and more precise form, according to its own laws, until it develops by 
a natural process into a real Federal State or Confederation. 

This appears particularly clearly from the fact that the supra- 
national Community possesses one of the attributes of a State: its 
Parliament will consist of a directly-elected Peoples’ Chamber, and of 
an indirectly-elected Senate which is to guarantee co-operation, on a 
basis of equality, between the peoples of the individual national States. 
A supra-national executive organ is envisaged in the form of the Euro- 
pean Executive Council, whose formation, composition and activity 
will, in accordance with the principles of parliamentary democracy, 
require the confidence of Parliament. Constitutional order will be 
ensured by the Court of the Community. The Council of National 
Ministers . . . will have to make it clear that there is no intention of 
establishing one single super-State in place of the six participating 
national States. 


A proposed organization of states which is allegedly neither federal nor 
eonfederal, which is not a super-state, but which will possess a supra- 
national character, without entailing fresh transfers of sovereignty, is 
entitled to closer examination. 

Unlike the Coal and Steel Community and Defense Community treaties, 
both of which are concluded in the names of Heads of States, the European 
Community Treaty commences: ‘‘ We, the Peoples [of the six states] 
have decided to create a European Community. Wherefore, our respective 
Governments, through their Plenipotentiaries . . . have adopted the pres- 
ent Treaty.’’ Since a comparable formula was employed in the Preamble 
to the United Nations Charter without creating a super-state, the phrasing 


6 Ibid., pp. 149-151. 
t Ibid., pp. 48-51. 
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possesses political rather than legal significance.* The Draft Treaty is to 
come into force only when ratified by all six states (Article 117). Acces- 
sion ‘‘to the Community’’ is open to states—not to ‘‘peoples’’-—which are 
members of the Council of Europe and to other European states which 
accept certain guarantees as to the protection of human rights (Article 


116). 
The Draft Treaty asserts the ‘‘supra-national character’’ of the European 
Community and its ‘‘mission’’ in the following terms: 


Article 1 


The present Treaty sets up a EUROPEAN COMMUNITY of a supra- 
national character. 

The Community is founded upon a union of peoples and States, upon 
respect for their personality and upon equal rights and duties for all. 
It shall be indissoluble. 

Article 2 


The Community has the following mission and general aims: 

—to contribute towards the protection of human rights and funda- 
mental freedoms in Member States; 

—to co-operate with the other free nations in ensuring the security 
of Member States against all aggression ; 

—to ensure the co-ordination of the foreign policy of Member States 
in questions likely to involve the existence, the security or the pros- 
perity of the Community; 

—to promote, in harmony with the general economy of Member 
States, the economic expansion, the development of employment and 
the improvement of the standard of living in Member States, by means, 
in particular, of the progressive establishment of a common market, 
transitional or other measures being taken to ensure that no funda- 
mental and persistent disturbance is thereby caused to the economy of 
Member States; 

—to contribute towards the endeavours of Member States to achieve 
the general objectives laid down in the Statute of the Council of 
Europe, the European Convention for Economic Co-operation, and the 
North Atlantic Treaty, in co-operation with the other States parties 
thereto. 


The significance in international affairs of the provision in Article 5 that 
‘‘The Community, together with the European Coal and Steel Community 
and the European Defence Community, shall constitute a single legal 
entity’’ (wne entité juridique unique), is suggested in the following 
articles: 

Article 4 


The Community shall have juridical personality. 

In international relationships the Community shall enjoy the juri- 
dical personality necessary to the exercise of its functions and the at- 
tainment of its ends. , 


8 Cf. Hans Kelsen, The Law of the United Nations (1950), pp. 6-8, on the comparable 
phrases of the United Nations Charter. 
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In each of the Member States the Community shall enjoy the most 
extensive juridical personality which is recognized for legal persons of 
the nationality of the country in question. Specifically, it may acquire, 
or transfer, immovable and movable assets and may sue and be sued 
in its own name. 

The Community shall possess, in the territories of the Member States, 
such immunities and privileges as are necessary to the fulfilment of its 
task, under conditions determined in the Protocol appended to the 
present Treaty. 


Article 34 


The President of the European Executive Council shall represent the 
Community in international relations. 


Article 67 


1. Within the limits of the powers and competence conferred upon 
it, the Community may conclude treaties or international agreements or 
accede thereto. 

2. The Community may conclude treaties or agreements of associa- 
tion with third States . . . [under certain conditions}. 


Article 68 


The European Executive Council shall negotiate and conclude 
treaties or international agreements on behalf of the Community. 

Where such treaties or agreements relate to matters in which the 
present Statute provides for the assent of another institution of the 
Community, the European Executive Council may ratify them only 
when authorized so to do by the other institution concerned, acting in 
accordance with the procedure and conditions laid down for the ex- 
ercise of its competence. 


Article 69 


In order to achieve the general aims laid down in Article 2, the 
Community shall ensure that the foreign policies of Member States 
are co-ordinated. 

For this purpose the European Executive Council may be em- 
powered, by unanimous decision of the Council of National Ministers, 
to act as common representative of the Member States. 


Article 72 


Member States may not conclude treaties or international agree- 
ments which run counter to commitments entered into by the Com- 
munity or adhere to such treaties or agreements. 


Article 74 


The Community shall, to the extent required for the achievement 
of its aims and within the limits of its powers and competence, have 
the right to accredit and receive diplomatic representatives. 


Article 89 


The Community may represent its Member States in any Specialized 
Authority or Community to which all such Member States belong. 
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Perhaps there is nothing in these provisions incompatible with the con- 
clusion that the six states have proposed the establishment by treaty of an 
international organization, rather than a supra-national organization. To 
paraphrase portions of the Advisory Opinion of the International Court 
of Justice on Reparation for Injuries Suffered in the Service of the United 
Nations, the six states may intend, ‘‘in conformity with international law, 
to bring into being an entity possessing objective international personality, 
and not merely personality recognized by them alone’’;* and to entrust it, 
as regards themselves, with the exercise of certain powers normally ex- 
ercised, in the relations of states, by national organs. 

However, the extent to which the character and functions of the pro- 
posed European Community are supra-national, international, or national 
can better be determined after analysis of the structure and powers of its 
organs. The institutions of the Community are a bi-cameral Parliament, 
a Court of Justice, and three Councils with marked differences in their 
composition, functions and authority—the European Executive Council, 
the Council of National Ministers and the Economie and Social Council 
(whose functions are purely advisory). 


THE PARLIAMENT 


The ‘‘first Chamber”’ of the Parliament—the Peoples’ Chamber—is to 
be composed of 268 deputies representing ‘‘the peoples united in the Com- 
munity’’ and will be elected by ‘‘universal, equal and direct suffrage, by 
secret ballot open to both men and women”’ in the six states. The number 
of deputies elected from the territories of Member States is fixed as follows: 
Germany, 63; Belgium, 30; France, 70 (the extra 7 being for her overseas 
possessions) ; Italy, 63; Luxembourg, 12; Netherlands, 30. 

The second Chamber, or Senate, is to be composed of 87 senators repre- 
senting ‘‘the people of each State’’ and elected for five-year terms by the 
national Parliaments, as follows: Germany, 21; Belgium, 10; France, 21; 
Italy, 21; Luxembourg, 4; Netherlands, 19. 

The Parliament is, within the scope of its competence, a real legislative 
body. The enactment of legislation requires ‘‘the assent of each of the 
two Chambers in succession by simple majority’’ (Article 52). Deputies 
and senators vote as individuals and may not accept any mandate as to 
their voting (Article 12). Moreover, the ‘‘Member States pledge them- 
selves to take all measures necessary to implement the laws, regulations, 
decisions and recommendations of the Community’’ (Article 105); the 
“European Executive Council and the Authorities of each Member State 
shall be charged [sont chargés], as they are each and severally affected, with 
the execution of the Community’s legislation and of the regulations of the 
European Executive Council’’ (Article 53); the Community’s Court of 
Justice has power to ‘‘ensure the rule of law in the interpretation and ap- 


*I.C.J. Reports, 1949, p. 185; this JourNAL, Vol. 43 (1949), p. 598. 
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plication of the present Statute and of the laws and regulations of the 
Community’’ (Article 38), and its judgments ‘‘shall have executive force 
in the territory of the Member States’’ (Article 106). Legislation enacted 
by the Parliament is binding upon officials and organs of the Community, 
upon the states which compose the Community, upon state officials, and, 
it appears, directly upon the inhabitants of the states composing the 
Community. 

The scope of the legislative competence of Parliament is not precisely in- 
dicated either by general grant or by specific limitation. In a number of 
articles *° it is stipulated that ‘‘the Community shall enact legislation de- 
fining,’’ for example, the principles governing the status of its officials, the 
electoral system, the methods of implementing the budget, or of setting up 
subsidiary organs. Article 10 provides that ‘‘Parliament shall enact legis- 
lation’’ but there is no indication that its legislative competence is re- 
stricted to the enumerated situations in which it is provided that ‘‘the 
Community shall enact legislation.’’** On the other hand, the powers of 
the Community, as distinguished from its Parliament, are subject to the 
rule of restrictive interpretation.‘** Although the Common Assembly of 
the European Coal and Steel Community and the European Defense Com- 
munity is intended eventually to be replaced by the Parliament of the 
European Community ‘‘which shall exercise the powers and competence 
of the former’’ (Article 60), no substantial increase in legislative power is 
thereby envisaged.*® 


THE EvuropeAN EXECUTIVE COUNCIL 


The European Executive Council, which is charged with ‘‘the general 
administration of the Community’’ (Article 27) is in some respects not 
unlike a cabinet in a parliamentary system of government. The President 
of the European Executive Council is elected by majority vote of the 


10 For example, Arts. 8, 13, 19, 23, 51, 75, 88 and 104, where the original French text 
stipulating that ‘‘une loi de la Communauté détermine’’ or ‘‘fize’’ or ‘‘réglemente’’ 
something is uniformly translated in ‘‘the official English translation’’ as ‘‘the Com- 
munity shall enact legislation.’’ For other references to legislation, see Arts. 20, 52- 
54, and 76. 

11 Art. 54 provides that Parliament may also make recommendations ‘‘under the con- 
ditions and within the limits in which it is entitled to legislate’’; but those conditions 
and limits are nowhere clearly expressed. 

12 Cf. Art. 6: ‘‘The Community shall exercise all such powers and competence as are 
conferred upon it by the present Statute or by subsequent enactment. 

‘The provisions defining the powers and competence conferred upon the Community 
by the present Treaty shall be restrictively interpreted.’’ 

The words ‘‘the present Statute’’ refer not only to ‘‘the present Treaty’’ but include 
also the provisions of the European Coal and Steel Community Treaty and the European 
Defense Community Treaty. Cf. Article 108. 

18 See Arts. 20-25 of the Coal and Steel Community Treaty and Arts. 33-38 of the 
Defense Community Treaty. 
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Senate and himself appoints the other members of the Council who have 
the title ‘‘Ministers of the European Community.’’ The European Ex- 
ecutive Council must resign if it fails to maintain the confidence of both 
Chambers of Parliament, although, in certain circumstances, it can dis- 
solve the People’s Chamber and call for a new election. 

The European Executive Council may make decisions which ‘‘shall be 
binding in all aspects’’ (Article 33) and which ‘‘shall have executive force 
in the territory of the Member States’’ (Article 106). It may also make 
recommendations which ‘‘shall have binding effect as regards the aims 
specified therein, but shall leave the means of implementation to the Authori- 
ties to whom the recommendation is addressed’’ (Article 33). It may 
also express opinions which are not binding (Article 33) and make pro- 
posals to Member States, which are apparently not binding (Article 55). 
Members of the European Executive Council may attend all meetings of 
either Chamber of Parliament, have the right to initiate legislation and 
the obligation to submit to interpellation (Articles 23, 24). 

The President of the European Executive Council promulgates laws 
(Article 52) and the Council issues ‘‘regulations to ensure the implementa- 
tion of the laws of the Community’’ and is charged, along with the Authori- 
ties of Member States, ‘‘ with the execution of the Community’s legislation’’ 
and of the Council’s own regulations (Article 53). 

With the approval of the Senate, the European Executive Council se- 
lects the judges of the Court (Article 39); and, after integration with 
the European Coal and Steel Community, it will appoint, direct and super- 
vise that organization’s High Authority (Article 63)—which has important 
supra-national powers and functions.** The European Executive Council 
is also slated to replace the Board of Commissioners (the Commissariat) of 
the European Defense Community and assume its important powers 
(Article 63). 

The European Executive Council exercises important powers in the 
international relations of the Community, as indicated above.’® In col- 
laboration with Parliament, and with the unanimous concurrence of the 
Council of National Ministers, it proposes and implements the annual 
budget, rates and methods of taxation, and contributions of Member States 
(Articles 76-81). Subject to comparable restrictions, it also has im- 
portant powers in establishing progressively ‘‘a common market among the 
Member States, based on the free movement of goods, capital, and persons”’ 
(Articles 82-87). 

Significant authority to intervene in the domestic affairs of Member 
States is envisaged in the following terms: 


14See Raymond Vernon, ‘‘The Schuman Plan: Sovereign Powers of the European 
Coal and Steel Community,’’ this JourNAL, Vol. 47 (1953), pp. 183-202; E. van Raalte, 
‘The Treaty constituting the European Coal and Steel Community,’’ International 
and Comparative Law Quarterly, Vol. I, Pt. 1 (1952), pp. 73-85. 

15 Supra, p. 114. 
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Article 104 


Member States may request the European Executive Council for 
assistance in maintaining constitutional order and democratic insti- 
tutions within their territory. 

The European Executive Council, with the unanimous concurrence 
of the Council of National Ministers, shall lay down the conditions 
under which the Community shall be empowered to intervene on its 
own initiative. . . . They shall be enacted as legislation of the Com- 
munity. 

THE CourRT 


The judicial system envisaged for the European Community is centered 
about a Court of Justice which ‘‘shall be identical with the Court of the 
European Coal and Steel Community and of the European Defense Com- 
munity.’’ As stated above, the Court ‘‘shall ensure the rule of law in the 
interpretation and application of the present Statute’’ (which includes 
the Coal and Steel Community and Defense Community treaties as well 
as the European Community Treaty) and the laws and regulations of the 
Community (Articles 38, 108). Moreover, judgments of the Court are 
enforceable within the territory of Member States as follows: 


Article 106 


The decisions of the European Executive Council and the judgments 
of the Court shall have executive force in the territory of the Member 


States. 
Enforcement in the territory of the Member States shall be ensured 


through the normal legal channels of each State. It shall be preceded 
by the customary executive formula employed in the State within 
whose territory the decision is to be enforced, there being no interven- 
tion by the national authorities other than a verification of the authen- 
ticity of the decision. This formality shall be entrusted to a Minister 
appointed for the purpose by each Government. 


The jurisdiction of the Court is broadly conceived and is both original 
and appellate. ‘‘The Court shall in its own right take cognizance of 
disputes’’ between Member States or between a Member State and the 
Community if the dispute arises ‘‘out of the application or interpretation 
of the present Statute or of a law of the Community”’ (Article 41). Except 
where otherwise provided by the Community, it takes cognizance ‘‘in first 
and final instance of all appeals formally lodged against the Community”’ 
(Article 42). It has jurisdiction over ‘‘appeals for annulment on grounds 
of lack of competence, substantial procedural violations, violation of the 
Statute or of any regulation concerning its application, or abuse of power, 
where such appeals are lodged by any interested party against the decisions 
or recommendations of the European Executive Council or of the adminis- 
trative authorities subordinate thereto’’ (Article 43). Since the High 
Authority of the Coal and Steel Community is destined to become a sub- 
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ordinate authority of the European Executive Council, it would appear 
that the Court will have jurisdiction over legal complaints arising out of 
broad economie activities and over suits brought by states, by institutions 
of the Community, and by business enterprises or associations. The pos- 
sibility of setting up subordinate courts is envisaged (Articles 38, 41). 
The Court has ‘‘sole jurisdiction to decide on the validity of decisions or 
recommendations of the European Executive Council and of deliberations 
of the Council of National Ministers, in cases where such validity is con- 
tested in litigation before a national court’’ (Article 44). Appeals by 
natural or legal persons may also be heard on the basis of the Convention 
for the Protection of Human Rights and Fundamental Freedoms signed at 
Rome, November 4, 1950 ** (Article 45). 

A self-imposed limitation on possible recourse to the International Court 
of Justice in certain matters appears to be contained in the provision that 
the Member States ‘‘undertake not to avail themselves of any mutual 
declarations or conventions existing among them to submit any difference 
arising out of the interpretation or application of the present Treaty [the 
European Community Treaty only] to a method of settlement other than 
those provided for herein’’ (Article 46). 


THE CoUNCIL OF NATIONAL MINISTERS 


The system of checks and balances within the governmental system of 
the proposed European Community culminates in the réle of the Council 


of National Ministers. Composed of a member of the government of each 
state participating in the Community, it ‘‘shall exercise its powers and 
competence in the cases specified and in the manner indicated in the 
present Statute [7.e., in the three treaties] with a view to harmonizing the 
action of the European Executive Council with that of the Governments 
of Member States’’ (Articles 35, 36). Members of the Council of Na- 
tional Ministers are obligated to ‘‘exchange information and institute a 
procedure for mutual and permanent consultation’’ on questions affecting 
the Community (Article 70); and the Council shall be convened at the 
request of a Member State or of the European Executive Council (Article 
37). Its members may attend, and the President of the Council may be 
heard in, all meetings of either Chamber of Parliament (Article 24). 
Communication with each Member State shall be through the Minister 
representing the latter on the Council (Article 37). 

The real function of the Council of National Ministers—an organ not 
contemplated in the original Schuman Plan—is to preserve national free- 
dom of action, even to the extent of a veto on Community action, in cer- 
tain specified fields. Thus, the unanimous concurrence of the Council of 
National Ministers is required in the following situations: empowering the 


16 For text, see this JOURNAL, Supp., Vol. 45 (1951), pp. 24-39. 
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European Executive Council to act as a common representative of Member 
States in the international relations of the Community (Article 69); de- 
termining the assessment, the rates of taxation, the manner in which the 
Community’s taxes are levied, and the contributions of Member States 
(Articles 78, 80); proposals for the establishment of a common market 
(Article 84) ; determining the conditions under which the Community shall 
be empowered to intervene on its own initiative to preserve constitutional 
order and democratic institutions in a Member State (Article 104); 
approval of draft amendments to the Statute which would alter the compe- 
tence of the Community in relation to Member States, modify the definition 
of human rights, or alter the institutional division of powers within the 
Community (Articles 111, 112). When the Council of National Ministers 
is consolidated with the Councils of the European Defense Community and 
the Coal and Steel Community, its individual members will also have veto 
power in important matters connected with the organization and operation 
of the European Defense Forces and of the establishment and operation 
of a common market. In other matters within these fields the Council of 
National Ministers will reach decisions by simple or weighted majorities. 


CONCLUSIONS 


It would be rash to attempt firm conclusions about the juridical nature 
of the proposed European Community. The European Coal and Steel 


Community, with important powers of a supra-national character, is al- 
ready in operation. The Treaty for the European Defense Community has 
been signed but awaits ratification. The proposal for a European political 
community has already passed from the realm of theory to that of practical 
suggestion, but will remain a blueprint until implemented. Conclusions 
of a tentative nature seem justified because of the political importance of 
the proposal and of the serious attention being given to it by the govern- 
ments concerned. 

For Belgium, France, Italy, Luxembourg, The Netherlands, Western 
Germany—and such other free Western European states as will accept its 
principles—a supra-national governmental system of delegated powers is 
envisaged. It will have undoubted legislative, executive, administrative, 
and judicial authority. Within the scope of its competence Parliament 
will by majority vote enact laws which have legally binding force on officials 
and individuals within states as well as upon the agents and organs of the 
European Community and upon states members of the Community. It is 
not only the European Executive Council which is charged with execution 
of the Community’s legislation; the authorities of each Member State are 
directly charged with its enforcement in applicable situations (Article 53). 
Moreover, in providing that decisions of the European Executive Council 
and judgments of the Court shall have executive force in the territory of 
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Member States, national authorities are directly obligated to enforce them 
without question except as to their authenticity (Article 106, above). 

Within the European Community, systems of checks and balances are 
intended to ensure responsible action and to safeguard the interests of 
peoples, of states and of the Community. The Peoples’ Chamber, elected 
by universal, direct suffrage represents the ‘‘peoples united’’ in the Com- 
munity. The Senate, elected by nationally elected representatives of each 
state, represents the people of each state. Parliament has power to com- 
pel the resignation of the European Executive Council, the High Authority 
of the Coal and Steel Community or the Board of Commissioners of the 
Defense Community. The Peoples’ Chamber can be dissolved in certain 
circumstances by the European Executive Council. The Court of Justice 
has broad powers of judicial review with reference to Community legisla- 
tion and can annul decisions or recommendations of executive and adminis- 
trative authorities, including the European Executive Council and the 
High Authority, on questions of law. 

Another set of checks and balances operates between the Community and 
the Member States which compose it. The Court has final authority to 
interpret the obligations of Member States under the Statute and to decide 
disputes as to the application and interpretation of Community legisla- 
tion where a Member State is party to the dispute. Not only is the obliga- 
tion on Member States to recognize the jurisdiction of the Court com- 
pulsory, but Member States are also obligated by the decisions of the Court 
and are under an obligation to implement the laws, regulations, decisions 
and recommendations of the Community within their territories (Article 
105). Important restrictions on national freedom of action have already 
been accepted by the six states under the Coal and Steel Community 
Treaty, and more are contemplated in the Defense Community Treaty. 
Balancing these significant grants of power to Community organs are the 
reserved powers in which Member States retain the decisive voice. 

It is clear that the Members of the Peoples’ Chamber, the members of 
the European Executive Council, the members of the High Authority, and 
the judges of the Court are to act not as representatives of their states 
but in their individual capacities as Community officials. The decisions 
in which they participate are in no sense decisions of a national character. 
Nor are they decisions of an international character except in those situa- 
tions where Member States have reserved an individual right of approval 
to themselves through the requirement of unanimous concurrence by the 
Council of National Ministers. It thus appears that most of the decisions 
which the Parliament, the European Executive Council, the High Au- 
thority and the Court of Justice will be called upon to make will be of a 
supra-national character.” 


17Qn the nature of supra-national action, see Kunz, loc. cit.; van Raalte, loc. cit.; 
Vernon, loc. cit. 
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On the other hand, the proposed European Community has the following 
characteristics of an organization of states: it will rest on the juridical 
foundation of a treaty which requires ratification and which cannot be 
amended without the consent of all parties thereto insofar as any modifica- 
tion of the powers and competence of the Community vis-i-vis Member 
States is concerned (Article 111); although ‘‘the Community shall ensure 
that the foreign policies of Member States are co-ordinated,’’ it cannot 
represent them internationally without their consent (Article 69, above) ; 
the Community cannot intervene in their internal affairs to maintain 
constitutional order or democratic institutions without their consent 
(Article 104, above) ; and, finally, in a number of important matters, the 
Community can act only with the unanimous or majority consent of Mem- 
ber States. 

There remains the fact that the proposals envisage a remarkable delega- 
tion of power to supra-national organs in fields traditionally reserved for 
national or international action. Resistance to the supra-national princi- 
ple was manifested by the French Delegation to a conference of deputies 
of the six Foreign Ministers which met at Rome,'* September 22—October 
9, 1953, to examine the Draft Treaty. Insisting that ‘‘no new abandon- 
ment of sovereignty should be accepted in the first stage,’’*® the French 
Delegation sought to weaken the supra-national character of the proposed 
European Community’s executive. This executive, they suggested, should 
be double branched: the Council of National Ministers, preferably com- 
posed of the national Prime Ministers or Ministers of Foreign Affairs; 
and the European Executive Council, whose members should be desig- 
nated by the Council of National Ministers instead of being elected by the 
Senate (as provided in the Draft Treaty). Other delegations rejected the 
conception that the Council of National Ministers was to be regarded as 
a part of the Community’s executive organ and opposed these suggestions 
to strengthen national influence in the proposed Community. After a 
crisis, the Frence Delegation received new instructions and apparently 
accepted, in principle, supra-national aspects of the proposal, while counsel- 
ing prudence and gradualism in their development. The Foreign Minis- 
ters of the six states met at The Hague, November 26-28, 1953, but un- 
certainties caused by a French Ministerial crisis and a general reluctance 
to act decisively resulted in little except the appointment of a commission 
to prepare a report on the proposed European Community for considera- 
tion by the six Foreign Ministers at a conference scheduled to meet at 


Paris on March 30, 1954. 
Hersert W. Briacs 


18 See Conférence pour la Communauté Politique Européenne, Rapport aux Ministres 
des Affaires Etrangéres, Secretariat, Rome, le 9 octobre 1953, Doc. CIR/15 (47 pp. 


mimeographed, plus 2 annexes). 
19**, , . qu’aucun nouvel abandon de souveraineté ne devrait étre consenti au premier 


stade.’’ Id., p. 3. 
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THE REVISION OF THE PACT OF BOGOTA 


The signing by the delegates of the American States, at the Bogota 
Conference of 1948, of the American Treaty on Pacific Settlement, known 
as the ‘‘Pact of Bogota,’’ was hailed by the advocates of the treaty as the 
attainment of an objective long desired. For some twenty-five years the 
American States had been adopting one treaty after another dealing with 
particular forms of peaceful procedure, and at two successive conferences, 
at Lima in 1938 and at Mexico City in 1945, resolutions had been adopted 
looking towards their co-ordination into a single instrument. The adoption 
of the Pact not only brought about the co-ordination of the eight earlier 
agreements involved, but at the same time it went further and closed the 
last loopholes in the system of peaceful procedures. The threat of reserva- 
tions did not seem to be a matter of concern to the advocates of the treaty. 
Reservations, it was believed, could be subsequently withdrawn; and 
besides there were many states ready to accept the treaty as it was. 

The importance of the Pact of Bogota in the relations of the American 
States lies partly in the more limited competence assigned by the Charter 
of the Organization to its three leading ‘‘organs.’’ Whereas the Charter 
of the United Nations assigns to the Security Council and to the General 
Assembly a broad competence for the settlements of disputes which the 
parties have found themselves unable to settle by negotiation or otherwise, 
the Charter of the Organization of American States merely imposes upon 
its members the general duty of peaceful settlement, and beyond that it 
relies upon the adoption of a ‘‘special treaty’’ to establish adequate pro- 
cedures of pacific settlement and the appropriate means for their applica- 
tion. The Pact of Bogota was intended to be that ‘‘special treaty,’’ but it 
has as yet been ratified by only eight states, namely, Costa Rica, El Salva- 
dor, Haiti, Honduras, Mexico, Nicaragua, Panama, and the Dominican Re- 
public. The situation is thus presented in which various treaties which were 
to have ceased to be in force upon the ratification of the Pact of Bogota are 
still in foree between particular American States, and it would require 
a degree of research to determine what specific obligations of pacific settle- 
ment hold good between this state and that. 

A revision of the Pact of Bogota is therefore in order, and it appears as 
an item on the agenda of the coming Tenth Inter-American Conference to 
be held at Caracas on March Ist. The problems it presents, however, are 
highly technical, and it is hardly to be expected that the conference will 
undertake to resolve them without first referring the Pact to the Inter- 
American Council of Jurists or to the Inter-American Juridical Commit- 
tee for study. In view, however, of the importance of the subject it will 
perhaps be useful to point out a few of the obstacles to be overcome. Those 
who took part in the preparation of the Geneva General Act of 1928 will 


1See this JouRNAL, below, p. 136. 
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appreciate what the task of drafting a co-ordinated treaty on the subject 
involves. 

Is there a sphere of domestic jurisdiction which must under all cireum- 
stances be reserved from the operation of procedures of peaceful settle- 
ment, except, as in the case of Article 7 of the Charter of the United 
Nations, when a question creating a threat to the peace is at issue? The Pact 
provides that the procedures it sets forth are not to be applied to matters 
within the domestic jurisdiction of the states, but that if the parties are not 
in agreement on the matter of domestic jurisdiction, then this preliminary 
question shall be decided by the International Court of Justice. Argentina 
and Peru both made reservations on this point, maintaining the right of 
each state to decide that question for itself. 

Article VI of the Pact prohibits its application to ‘‘matters already 
settled,’’ whether by arrangement between the parties or otherwise. Bolivia 
and Ecuador both made reservations on this point, doubtless having in 
mind, after all the years, treaties which they believe were entered into 
under compulsion. Peru, on the other hand emphasized under later 
articles (X XXIII, XXXIV) the necessity of excluding from the jurisdic- 
tion of the International Court of Justice cases involving the principle of 
res judicata. 

More serious was the broad provision contained in Article VII of the 
Pact which excluded from the operation of the treaty the reference to a 
court of international jurisdiction of controversies relating to the protec- 
tion by one state of its nationals in another state ‘‘when the said nationals 
have had available the means to place their case before competent domestic 
courts of the respective states.’’ Here was the long-standing difference of 
opinion between states maintaining that there is an international standard 
of justice and states maintaining that it is sufficient if aliens are protected 
to the same extent as nationals. Argentina made a reservation to the latter 
effect, while the United States made reservation of the same article, affirm- 
ing the rule of diplomatic protection, although conceding that it included 
‘the rule of exhaustion of local remedies by aliens, as provided by inter- 
national law.”’ 

The most serious challenge to the Pact came in connection with the com- 
plicated articles dealing with judicial procedure and with arbitration. 
The advocates of the Pact were anxious to tie up the succession of pro- 
cedures so that no controversy could escape. Juridical disputes, as defined 
by Article 36 of the Statute of the Court, were to go to the International 
Court of Justice, all others were to be submitted to arbitration. Argentina, 
however, entered a reservation that neither procedure should be applied 
to cases existing before the signing of the Pact. The United States wanted 
to be sure that the jurisdiction of the International Court would be limited 
by any declaration deposited under Article 36; while the United States, 
and Paraguay as well, insisted that the submission of a controversy to 
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arbitration as distinct from judicial settlement should be dependent upon 
the conclusion of a special agreement between the parties to the case. 
Nicaragua entered a broad reservation with respect to arbitral decisions 
the validity of which it has contested as being in violation of international 
law. Peru, as indicated above, made exception of cases involving the prin- 
ciple of res judicata, and held that before being obligated to submit a 
case to arbitration it might call for a meeting of the Organ of Consultation 
under the Charter. Peru also objected to the provision for the establish- 
ment of the arbitral tribunal by the Council of the Organization if one 
of the parties should fail to designate its arbiter and present its list of 
candidates. 

It seems clear, in the light of the experience of the past five years, that 
the fundamental error of the Pact of Bogota was that of insisting upon the 
procedure of arbitration for disputes of a non-juridical or political nature. 
Had the procedure of conciliation been made the alternative to judicial 
procedure, and had the Council of the Organization of American States 
been called upon to assist the parties in putting the procedure of concilia- 
tion into effect, the numerous reservations would have had little more than 
a formal character. Twenty years ago, in inter-American as in interna- 
tional relations, it was urgent to extend the scope of arbitration as the 
alternative to the use of force. Today, with the use of force prohibited 
and with the Meeting of Consultation of Foreign Ministers made available 
where the failure to solve a dispute may give rise to situations of tension, 
it would seem better not to insist upon a rigid procedure for political dis- 
putes by committing the parties in advance to a decision, but to facilitate 
recourse to the procedure of conciliation. 

In this connection it is interesting to note that the provisions of the 
Charter of the Organization of American States contemplate a special 
treaty containing such adequate procedures and appropriate means for 
their application as to insure that ‘‘no disputes between American States 
shall fail of definitive settlkement within a reasonable period.’’ Whether 
the provision is a practicable one in respect to all disputes is debatable. 
While it is obviously desirable not to allow certain disputes to drag on 
indefinitely when the issues are of relative insignificance, it is equally 
clear that there are other disputes which, for the moment, had better not 
be pressed to a decision; and still other disputes involving claims embedded 
in the national conscience, which must be subjected to the slow solvent of 
time before any definitive solution can be reached. The procedure of con- 
ciliation, once set in motion, can adjust itself to circumstances, and can 
delay or advance a settlement as is believed to be expedient. The good 
faith of the parties in the progress of the procedure can at all times be 
tested by appeal to the Council of the Organization without the need of 
of extending its competence beyond the procedural aspects of the Pact. 

Assuming that the procedure of conciliation is to be made the central 
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feature of a revised Pact of Bogota, attention should be given to simplifying 
the procedure proposed in the Pact. The plan of some 200 or more bi- 
lateral agreements creating separate conciliation commissions between the 
individual states seems needlessly complicated, apart from the fact that the 
changes in governments would probably lead to frequent changes in the 
membership of the commissions. The permanent panel of conciliators, not 
unlike the panel of the Hague Permanent Court of Arbitration, would seem 
to have much to commend it, provided the parties are left free to make 
substitutions at any time. But these are details of a revised Pact, to be 
left for consideration by the technical committee charged with the task. 
For the moment it is sufficient to call attention to the need of substituting 
conciliation for arbitration as the procedure of last resort, and to the de- 
sirability of assigning to the Council of the Organization an active part in 
assisting in the appointment of the Conciliation Commission. 
C. G. 


DRAFT OF AN INTER-AMERICAN UNIFORM LAW ON INTERNATIONAL SALES 


The promotion of closer economic ties between peace-loving nations has 
become increasingly important as part of the over-all defense of the free 
world. For this reason, the improvement and integration of the laws of 
ecommerce for facilitating international trade are significant also from the 
political and diplomatic point of view. ‘‘Aid through trade’’ would be a 
worthy diplomatic policy. 


The Inter-American Council of Jurists which met at Buenos Aires, 
Argentina, from April 20th to May 9th, 1953, was engaged in the considera- 
tion of a number of drafts designed to promote improvements in the pro- 
cedures and laws of the nations of the Americas having representation in 
the Organization of American States. The Council adopted resolutions 
upon the possibility of revising the Bustamante Code of Private Interna- 
tional Law. It recommended for further study and comment by qualified 
organizations and individuals a report adopted in 1952 on Uniformity of 
Legislation on International Co-operation in Judicial Procedures. The 
Council also adopted a Draft Uniform Law on the International Sale of 
Personal Property, officially designated as ‘‘the Provisional Draft of 
Buenos Aires.’’? 

The last-named Draft represents new matter dealt with by the Council; 
it therefore requires some comment on the scope and nature of the Draft 
in order to throw light on the extent of the movement for closer integra- 
tion of trade law as a factor in improving political relations between the 
states of the Americas. 

Although it was originally planned to draft a uniform law applicable 


1See Final Act of the Second Meeting of the Inter-American Council of Jurists, 
Buenos Aires, April 20—May 9, 1953 (Washington, D. C.: Department of International 
Law, Pan American Union, August, 1953), pp. 30-43. 
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to the whole field of sales, the Inter-American Juridical Committee wisely 
decided to concentrate upon a special law regulating only international 
sales, leaving to all other sales of personal property the application of the 
general laws of the particular countries. It thus became necessary to 
define what is intended by the use of the term ‘‘international sales’’ be- 
cause this term has heretofore had no well-established technical definition 
in any of the states concerned. Accordingly, it is provided (Article 1) 
that the Uniform Law shall apply to sales, irrespective of the civil or com- 
mercial character of the parties and the contract, for the purchase or sale 
of tangible property movable in nature, provided that (a) ‘‘the persons 
concluding the contract are located, at the time they reach agreement in 
territories of different States; and (b) the goods sold or the price thereof 
will be transferred, according to the contract, from the territory of the 
State in which they are located to the territory of another State.’’ Cur- 
rency, bonds and stocks, negotiable instruments in general, ships and air- 
ships are expressly excluded from the application of the Uniform Law. 

The Draft Uniform Law sets forth in detail the general principles which 
shall be applicable to international sales as thus defined. These principles 
relate to the cenclusion of the sale, the character of the goods sold, the 
fixing of the price, the place and time of delivery, the determination of 
default, warranty of title and other particulars ordinarily to be found in 
codifications or restatements of sales law. It is important for our purpose 
here only to call attention to the fact that while these principles may differ 
in detail from the legislation of the various countries, the intention is to 
embody as far as possible the general principles derived from both civil 
law and common law traditions. Accordingly, there will be found some 
deviations, but the general system of sales law as laid down by the Draft 
does not differ greatly from the specific legislation of any of the countries. 
At all events, where such deviations occur, it is intended that the Uniform 
Law should apply over local legislation only to international sales as here- 
tofore defined. 

Perhaps the most important deviation from principles generally recog- 
nized in Anglo-American jurisdictions is that relating to force majeure. 
This is a term derived from the practice of civil law countries and has no 
precise equivalent in the common law. It deals with various excuses for 
non-performance of a contract because of the impossibility of performance. 
Under English law, legal impossibility by reason of supervening superior 
force was recognized only if proceeding from an act of God or the public 
enemy. In civil law countries, force majeure has a much wider applica- 
tion. The Uniform Law wisely bridges over this deviation in nomen- 
clature by providing (Article 17, paragraph 2) : 

It is considered as force majeure when the event renders absolutely 


impossible the fulfillment of the obligation and when the party con- 
cerned has not voluntarily contributed thereto, by act or omission. 
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It is interesting to observe that the change which would be brought about 
by the Uniform Law is not at all inconsistent with the trend of American 
practice in the law of sales. Professor Williston, in the first edition of his 
authoritative work on Sales, remarked that the tendency of the law is an 
enlargement of the defense of impossibility, and in any case ‘‘where it 
may fairly be said that both parties assumed that the performance of the 
contract would involve the continued existence of a certain state of affairs, 
impossibility of performance due to a change in this condition of affairs 
will be an excuse.’’* This is of considerable importance in time of war 
because, under the orthodox view of English and American law, even 
the blockade of a port to which goods were contracted to be delivered would 
not excuse performance by delivery there, where the blockade was being 
carried out by forces neither of enemy character nor national to any of the 
parties of the contract. Contracts to deliver grain and other food products 
entered into by American exporters prior to World War I were factually 
impossible of delivery because of the blockade of European ports at a time 
when the United States was still neutral. 

It is not necessary to comment further on the provisions of the Uniform 
Law except to say that the solution of all disputes which may arise as a 
result of international sales are confided to the judges and courts of the 
place of performance unless the parties, by mutual consent, have stipulated 
the judges, courts or arbitrators at some other place. 

Drafts of the kind here considered are of great importance if the coun- 
tries of the Americas are to set an example toward integration of the laws 
of commerce in the interests of friendly and peaceful world trade. They 
do not necessarily require the adoption of any treaty which would auto- 
matically supplant the internal laws of any country. Adherence to the 
Uniform Law can be accomplished by voluntary acceptance through in- 
ternal legislation, just as drafts elaborated by the Commissioners on Uni- 
form State Laws have been adopted by many States of the Union. A 
wider acceptance of principles relating to-sales has also been accomplished 
by judicial recognition accorded to the Restatement of the Law of Con- 
tracts elaborated under the auspices of the American Law Institute. The 
proposed Commercial Code of the Institute would constitute a revision of 
all prior drafts. 

Parallel efforts have already been made among European countries toward 
uniformity in the law of international sales. Indeed, the movement has 
reached the diplomatic level. A conference was held at The Hague in 
November, 1951, under the auspices of the Netherlands Government im- 
mediately following the Seventh Hague Conference on Private Interna- 
tional Law. Twenty states sent delegations, and five, including the United 


2Samuel Williston, The Law concerning Sales of Goods at Common Law and under 
the Uniform Sales Act (1909), p. 1107. 
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States, were represented by observers. The conference adopted a draft 
for a Uniform Law on the International Sale of Movable Goods.® 

In the atmosphere of controversy respecting the supremacy of local 
State law over the treaty-making power of the United States in matters 
not expressly delegated, it is not to be expected that progress will be ac- 
complished in the foreseeable future in any other manner than by voluntary 
acceptance. However, the Federal Government constitutes the only effec- 
tive agency for collaboration with other governments in negotiations for 
improving the laws of international trade. The sales contract is basic 
in this respect and the draft of Buenos Aires, through further study and 
upon the basis of communications to be received from the constituent gov- 
ernments, may constitute an important milestone toward much-needed 
improvement in the laws of international trade. 

ARTHUR K. KuHN 


3See Ernst Rabel, ‘‘The Hague Conference on the Unification of Sales Law,’’ 
American Journal of Comparative Law, 1952, p. 58. 
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NORTHWEST REGIONAL MEETING OF THE SOCIETY 


A regional meeting of the American Society of International Law was 
held on the University of Washington campus at Seattle on Friday and 
Saturday, November 6 and 7, 1953. This meeting, which was presided 
over by Herbert S. Little, a member of the Society and a practicing Seattle 
attorney, was divided into a series of four sessions. 


The Korean Truce and Peace Conference 


The first of these meetings, held beginning at 2 p.m. on the afternoon 
of Friday, November 6, dealt with the problems incident to a Korean truce 
and the forthcoming peace conference. Linden A. Mander, Professor of 
Political Science at the University of Washington, was Chairman of this 
session. Discussion leaders were John D. Cartano, Seattle attorney, Frank 
G. Williston, Professor of Far Eastern Affairs at the University of Wash- 
ington, Donald A. Schmechel, Seattle attorney, and William J. Bivens, 
retired U. 8S. Navy Commander and attorney from Astoria, Oregon. 

The panel conceived that though the various Geneva conventions on 
the treatment of war prisoners are the beginning point of any discussion 
on the Korean repatriation question, the framers of the 1949 Geneva Con- 
vention certainly did not have in mind a situation wherein large numbers 
of war prisoners would be unwilling to return to the land of their nativity. 
Rather, that convention was concerned with the problem of a warring 
state holding prisoners and refusing to turn them over to the authorities 
of their own nation. This issue was merely a part of the basic aim of the 
various Geneva conventions: the humane treatment of war prisoners. 
While the framers considered that there might be individual cases where 
prisoners would not want to return, this was not considered a major prob- 
lem at the time of the 1949 Geneva Conference. As Professor Mander 
pointed out, the problem of repatriation in Korea is an example of a case 
in which events have moved so rapidly that an international law rule so 
recently adopted as that of the 1949 Geneva Convention may already have 
become outmoded. 

On the one hand, the Russians are arguing from a specific interpretation 
of Article 118 of the Geneva Convention in claiming that there is no right 
on the part of an individual to refuse repatriation, but that it is the duty 
of the holding state to turn over that individual to his own state. Against 
this, the American argument is that one should read the entire convention 
for its spirit rather than its letter and that in so doing one concedes 4 
right in the prisoner not to be repatriated if he so desires. The panel 
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considered that just as the idea of an individual having rights as such 
under international law is a new concept in that field—formerly the state 
only was considered to have rights under international law—so also a 
freedom of choice in that individual to determine whether or not he will 
return to his state is a new concept. It is conceded that a state has the 
right to determine whether it will allow foreigners to immigrate to its 
country and whether it will allow its nationals to emigrate. This has long 
been and still is assumed to be the concern of each state and not within the 
province or interest of other states. Mr. Schmechel argued by analogy 
that if an individual has no right to leave his state in time of peace, it is 
merely an a fortiori conclusion that he has no right to leave in time of war. 
The prisoner of war became such solely because he was serving in his na- 
tion’s army. That he should he accorded any greater rights than other 
nationals of his state merely because he has become a prisoner of war 
seems not to follow. If he cannot emigrate from his country without per- 
mission of his government in time of peace, certainly he has no greater 
right to emigrate merely for having been captured in time of war. The 
logical corollary of this is that his state has a right to demand that indi- 
vidual’s return regardless of his personal wishes. Though the sympathy 
of Americans may be on the side of prisoners of war who have escaped 
from Communist control, it may well be that the principle of non-inter- 
vention in the internal affairs of a state should be so strong as to override 
those sympathies and require forcible repatriation of the prisoners of war. 

The other side of the repatriation coin is the fact that men who desire 
not to be repatriated are looked upon by their own army authorities as 
deserters. The United States probably would be less interested in the 
principle of no involuntary repatriation if it were the state which had lost 
tens of thousands of men from its army by what it would consider desertion. 
The United States, as well as foreign countries, has long recognized the 
distinction between the individual’s rights as a civilian in his own country 
and his rights as a member of his country’s armed forces. 

If the new doctrine against forcible repatriation were broadly applied, 
it would be necessary for many nations, and especially the United States, 
to re-examine their attitudes on the doctrine of asylum. If a state recog- 
nizes the principle of no forcible repatriation, it may also be forced to 
recognize the principle of asylum and to grant asylum to those persons who 
have refused to be repatriated. 

The panel discussed with members of the audience the somewhat philo- 
sophie question of just how far one should compromise principles for the 
sake of peace and harmony. This raised the even more basic question as 
to what things are matters of principle and what are incidental matters— 
that is, in what situations should one stand fast and refuse to compromise 
and in what other cases may he give way to compromise. On this score 
the conference participants reached no conclusions. 
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Treaties and the United States Constitution 


The Friday evening session of the meeting was an informal dinner 
given for members of the Society and their guests. The topic for this 
meeting was the Bricker Amendment as contrasted with the Knowland 
Amendment regarding treaty law. Dr. Charles E. Martin, Professor of 
Political Science at the University of Washington and Chairman of the 
Committee on Regional Meetings of the American Society of International 
Law, acted as toastmaster and chairman of the dinner meeting. The 
debaters were Alfred J. Schweppe, Seattle attorney and Chairman of the 
American Bar Association Committee on Peace and Law Through United 
Nations, who supported the Bricker Amendment, and Herbert S. Little, 
Chairman of the Regional Meeting, supporting the Knowland Amendment. 
While it is not the intention of this report to summarize the views ex- 
pressed by the two speakers at this session of the meeting, it may be said 
briefly that Mr. Schweppe pointed out that he regards as dangerous the 
fact that treaty law may enlarge or go contrary to powers granted 
Congress under the Constitution and believes that language more sweeping 
than that contained in the Knowland Amendment is necessary to correct 
this fault; while Mr. Little argued that the great dangers which Mr. 
Schweppe envisages have not, in fact, come to pass and that an amendment 
such as Senator Bricker proposes would far too greatly restrict the Presi- 
dent in the performance of his office vis-A-vis the international field. 


New American Policy on United Nations Treaties 


The third session, which began at 10 a.m. on November 7th, consisted 
of a general discussion of the new American policy regarding United 
Nations treaties. Dell G. Hitchner, Professor of Political Science at the 
University of Washington, who acted as chairman for this session, opened 
the discussion by making reference to recent statements by Secretary of 
State John Foster Dulles in which he indicated that it would not be the 
policy of the Eisenhower Administration to use the treaty power to effect 
domestic social and economic legislation, but that that power would be 
kept within its traditional bounds of dealing with the international field 
exclusively. Dr. Hitchner suggested, reminiscent of the discussion from 
the night before, that this would require a re-examination at this time of 
the doctrine of Missouri v. Holland. Professor Martin suggested that the 
attitude of the United States toward treaties in relation to our internal 
legislation was a matter solely of concern to the United States and not 
properly the subject of concern of other nations. He expressed the belief 
that the paramount function of the United Nations is the preservation of 
peace and the prevention of aggression, and that its collateral work in non- 
political, economic, and social fields is not so significant as those primary 
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aims. Some other members of the discussion group present registered 
strong disagreement with this philosophy. 

Professor Mander raised the question of whether we can build up 
tightly effective international arrangements, for example, N.A.T.O., within 
the framework of our present constitutional system. Such arrangements 
lack strong foreign appeal if the foreign nations know not only that a 
change of government in this country may result in a change of attitude 
upon our support of commitments, but that each step in making good our 
commitments may require ratification by constantly shifting Congressional 
whims. He suggested that the effect of the hydrogen bomb and modern 
psychological warfare upon traditional or constitutional powers of gov- 
ernment in this and other countries offers a broad and significant field for 
inquiry. 


Developments in the Continental Shelf Doctrine 


The fourth and final session of the meeting, beginning at 11 a.m., dealt 
with recent developments regarding the continental shelf. The chairman 
of this meeting was William J. Bivens, and other panel members were 
Edward W. Allen, Stimson Bullitt, Kenneth A. Cox and Robert W. 
Graham, all practicing Seattle attorneys. 

Mr. Allen, who has long dealt with the problems of the fishing industry 
on the Pacific Coast of the United States, pointed out that at the time the 
Japanese went into the Bristol Bay area of Alaska, fishing interests ap- 
pealed to the American Department of State to protect them. The attitude 
of that department at the time was that as far as it was concerned, the limit 
of American territory was the three-mile belt traditional in international 
law and that it could and would do nothing beyond that limit. At first 
any doctrine based upon a recognition that a state might have some special 
interest in any continental shelf adjoining its coast was rejected by the 
Department of State. Before World War II there was, however, developed 
under Secretary Hull a doctrine which eventually was announced by the 
Truman Proclamation of September 28, 1945, declaring that the natural 
resources of the adjoining continental shelf appertain to the United States 
and are under its jurisdiction and control. The character as high seas of 
the waters above this shelf was not to be changed by the doctrine. While 
this was an ex parte declaration by the United States, there are historical 
precedents for it, in that Italy had asserted as far back as 1840 that the 
nation abutting on the sea should control the shelf extending therefrom, 
and that Great Britain had frequently asserted such a doctrine on behalf 
of itself or its Dominions. This seems to be a field of international law 
which is ripe for development. 

The International Law Commission in a recent report has recognized 
that coastal states have special rights in subsoil below the sea to a point 
where it reaches a depth of 200 meters. To this depth there is a right of 
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exclusive development. Panel members expressed concern over recent 
statements by Latin American writers that the sovereign interest of a 
nation should extend 200 miles seaward from its coast, especially if this 
doctrine might interfere with the traditional concepts of freedom of trade, 
travel and intercourse. Also it was pointed out that there is no logical 
reason for an extension of sovereignty to an arbitrary line 200 miles sea- 
ward, whereas there may be some logical connection between the conti- 
nental shelf and the extension of sovereignty to cover it. 

In the United States the continental shelf is closely tied to the develop- 
ment of oil resources as well as fisheries. The panel members pointed out 
that control of fisheries and control of petroleum production are two 
entirely different things frequently calling for different rules and differ- 
ent protections. It is one thing to have the nationals of other nations 
come off the shore of a country to fish and something very different to have 
those nationals station themselves off the shore, erect oil derricks and begin 
pumping oil. Clearly, a continental shelf doctrine may not in itself be 
sufficient without amplification to establish or clarify the law in regard, 
first, to national defense, second, to navigation, and, third, to resources 
adjacent to the shore. Each of these may be so different a matter as to 
eall for a different rule of law. 

Mr. Allen pointed out that the World Court, in the Great Britain v. 
Norway case, has recognized that one nation may properly assert claims 
particularly applicable to its special situation, which claims may not 
validly be asserted by other nations lacking such special situation. The 
Court will recognize these valid special claims within reason. A sort of 
rule of reason has been suggested by the United States Navy for problems 
of defense as opposed to problems of natural resources as both of those 
matters bear upon littoral waters. Even with a continental shelf doctrine 
generally accepted and applied, it seems certain that, as is true with all 
other fields of the law, a rule of reason necessarily would have to modify 
the general doctrine in particular circumstances. 


Conclusion 


Following the final panel, Dr. Martin expressed, on behalf of the Ameri- 
ean Society of International Law and himself, his delight at the size of 
the turn-out for the regional meeting and the enthusiasm of its participants. 
He felt certain that this Northwest Regional Meeting would be but the 
first of a series of annual meetings. He suggested that at future meetings 
prepared papers on significant topics could be presented as further valu- 
able contributions to the field of international law. 

In concluding this report on the Northwest Regional Meeting of the 
American Society of International Law, it may be appropriate to recall 
the words which Professor Mander spoke at the end of the first session. 
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He said that modernly it has come to be considered that a significant thing 
to do at a meeting is raise issues. He concluded by saying that if that is 
a proper thing to do, certainly the first session of this meeting was a suc- 
cessful one. By that token, the entire meeting was most certainly a 
success. 

RicHarD C, SoLIBAKKE 


SAN FRANCISCO REGIONAL MEETING OF THE SOCIETY 


On Saturday, November 7, 1953, some fifty members and guests of the 
American Society of International Law assembled in San Francisco at 
9:30 a.m. for a regional meeting of the Society. The group met in the 
pleasant surroundings afforded by the University Club atop Nob Hill and 
overlooking the Bay of San Francisco. 

Under the chairmanship of Homer Angelo, of the San Francisco Bar, 
the meeting considered ‘‘The Function of International Law in American 


Foreign Relations.’’ The proceeding commenced with an address by Pro- 


fessor Covey T. Oliver of the University of California School of Law on 
the subject, ‘‘Should We Re-define the Limits of Legal Action in Interna- 
tional Affairs?’’ Professor Oliver expressed the opinion that such re- 
definition is necessary to reduce the great conflict of legal opinion in the 
field. 

The program continued with a panel discussion of the legal aspects of 


international trade and finance. Alvin Rockwell, member of the San 
Francisco firm of Brobeck, Phleger and Harrison, and former legal adviser 
to the U. S. Military Governor in Germany, served as moderator. Par- 
ticipants in the panel were Robert Bridges, of the San Francisco firm of 
Thelen, Marrin, Johnson, & Bridges; Kenneth Johnson, Counsel for Bank 
of America; and G. D. Schilling, General Counsel, Bank of Tokyo in 
California. Mr. Bridges discussed some of the legal problems of American 
companies doing business abroad. Mr. Johnson described certain in- 
tricacies and pitfalls involved in the use of letters of credit. Mr. Schilling 
terminated this panel topic with a talk on the possible utilization of the 
insurance principle in reducing the risks of foreign investment. 

The second panel considered ‘‘Legal Problems in the Korean Conflict.”’ 
This panel was moderated by Brigadier General C. B. Mickelwait, Assistant 
Judge Advocate General of the Army, who outlined the problems encoun- 
tered under this topic. Participants were Malbone W. Graham, Professor 
of International Law and Relations at the University of California at Los 
Angeles; Richard Scott, Lecturer in International Law at the University 
of California at Berkeley; and William Vatcher, Jr., of San José State 
College and former member of the United Nations Truce Team at Pan- 
munjon. The panel first discussed the legal basis of the United Nations 
participation in the Korean conflict. Secondly, there was a consideration 
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of the issue of forced repatriation of prisoners of war, with views upholding 
American policy being widely expressed. The third point of inquiry was 
whether the Korean conflict was ‘‘war’’ for purposes of international and 
domestic law. This topic sparked considerable participation from the 
floor, and the thought most frequently expressed in this connection was 
that what may be war for one purpose may not be war for another. This 
panel continued with a discussion of the legal réles of the United Nations, 
the Unified Command, and the United Nations Command, and the Chinese 
intervention in the Korean conflict. 

The meeting ended with informal discussion and a luncheon. Short 
talks were given after luncheon by Thomas Blaisdell, Director, Bureau 
of International Relations, University of California, and Thomas Bracken, 


Assistant Legal Adviser, Department of State. 
Myron E. ETIennge, JR. 


THE TENTH INTER-AMERICAN CONFERENCE AT CARACAS 


The coming Tenth Inter-American Conference to be held at Caracas 
on March Ist is the first to be held under the new Charter of the Organiza- 
tion adopted at Bogota in 1948, and, as might be expected, the agenda that 
has been prepared for it by the Council of the Organization is correspond- 
ingly elaborate. 

The Charter describes the Conference as ‘‘the supreme organ’’ of the 
Organization, with competence to decide the general action and policy of 
the Organization, to determine the structure and functions of its organs 
and to consider any matter relating to friendly relations among the Ameri- 
ean States. The functions of the Conference thus correspond roughly to 
those of the General Assembly of the United Nations, except that there is 
no Security Council pre-empting the field of the maintenance of peace. 

It is of interest to note that none of the individual topics on the pro- 
gram rates in importance with those of the conferences of the past twenty 
years. The fact is significant that once the American States adopted their 
fundamental document of collective defense in 1947, followed by their 
organic statute, the Charter, in 1948, the crucial political issues that at 
times preoccupied earlier conferences disappeared. Why quarrel, as at 
Havana in 1928, over non-intervention when the United States is no longer 
free to take the law into its own hands and prosecute its claims by one 
form of coercion or another? Why dispute the authority of the Monroe 
Doctrine when the United States has accepted the principle of consulta- 
tion in the event of a threat to the peace and joined in creating machinery 
to make the principle effective? 

In the preparation of the agenda of the Conference at Caracas the Coun- 
cil of the Organization follows the procedure of adopting a preliminary 
list of topics, which is then submitted to the governments for their obser- 
vations, on the basis of which the definitive agenda is adopted. Chapter 
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I of the agenda adopted on November 10, 1953, deals with ‘‘Juridical- 
Political Matters,’’ and by its title it reflects the chief function of the Con- 
ference, which is to bring under a rule of law matters hitherto left to the 
free discretion of the individual state, or rather matters in which the 
exercise by each state of free discretion has brought it into conflict with 
the equally free discretion of other states. The first item in the field of 
substantive law is the question of ‘‘Colonies and Occupied Territories in 
America,’’ a question originally growing out of the fear of the American 
States in 1940 lest the victory of Nazi Germany might lead to transfers of 
possessions from one belligerent to another. The Conference at Bogota 
in 1948 created a Committee on Dependent Territories to discuss ways and 
means by which the colonial possessions of non-American Powers might be 
terminated. But the unwillingness of the United States and Brazil to 
co-operate indicated in advance that the most the Committee would be able 
to do would be to appeal to the European Powers to take steps to bring the 
situation to an end. It is not to be expected that the Conference will be 
able to do more than endorse the appeal of the Committee. 

The second question of substantive law on the agenda is the status of 
asylees, exiles and refugees, which comes before the Conference as the 
result of a resolution of the Council of the Organization in 1950 following 
the controversy between Haiti and the Dominican Republic. The ques- 
tion at issue between the two countries was the extent of the obligation of 
the state to prevent refugees from a neighboring state from making use of 
territorial asylum to promote uprisings against their national government; 
and the Council was led to entrust the general problem to the Inter-Ameri- 
ean Council of Jurists, or if that body should be in recess, to the Permanent 
Committee of the Council, the Inter-American Juridical Committee. The 
Juridical Committee in due time prepared a draft on the subject, which 
was revised by the Council of Jurists and in turn submitted to the Council 
of the Organization, which now includes the topic on the agenda of the 
coming conference.” 

In handling the question of asylees the Juridical Committee and the 
Council of Jurists in turn extended the scope of the study to include diplo- 
matic asylum; and here they were drawn indirectly into the existing con- 
troversy between Peru and Colombia. Is the territorial state or the state 
granting diplomatic asylum to make the decision with respect to the po- 
litical character of the offense of the asylee? Both bodies held in favor of 
the state granting asylum; * so that when the Council of the Organization 
decided to put the topic on the agenda, objection was made by Peru; and 


1 See ‘‘The American Committee on Dependent Territories,’’ Inter-American Juridical 
Yearbook, 1949, p. 83. 

2 Final Act of the Second Meeting of the Inter-American Council of Jurists (Pan 
American Union, 1953), p. 46; see also this JouURNAL, Vol. 47 (1953), p. 699. 

8 Final Act, op. cit., p. 49; Report of the Executive Secretary, p. 14. 
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the Dominican Republic supported the objection on the ground that the 
subject had not been sufficiently studied. The United States, not recog- 
nizing the doctrine of diplomatic asylum, refrained from expressing a view 
upon the inclusion of the topic in the agenda. 

Closely associated with the topic of asylees and refugees is the draft 
Protocol to the Convention on the Duties and Rights of States in the Event 
of Civil Strife, signed at Havana in 1928. The controversy between Haiti 
and the Dominican Republic in 1950 led the Council of the Organization 
to propose a separate study of the Havana Convention in order to deter- 
mine, in the light of the changed circumstances, what additional measures 
should be taken by states to prevent, within their territorial jurisdiction, 
acts, whether of nationals or of aliens, designed to foment civil strife in 
other countries. In this case the draft protocol was prepared within the 
Pan American Union and was revised by a Committee of the Council. The 
United States, while participating in the discussions, was opposed to the 
article obligating states to control the use of the radio as a means of 
fomenting civil strife. 

The subject of the recognition of de facto governments was proposed 
for the agenda by the Brazilian and other representatives, but it failed to 
obtain a majority vote, the opponents of the topic calling attention to the 
action of the Council of Jurists at Buenos Aires, which felt that the prin- 
ciples contained in Resolution XXXV of the Bogota Conference represented 
the most that was practical under present conditions.* In like manner the 
proposed topic on ‘‘Possibility of Stimulating and Developing the Effective 
Exercise of Representative Democracy’’ failed to obtain the necesary sup- 
port, reference being made to the decision of the Council of Jurists postpon- 
ing consideration of the topic until the preliminary studies of the Juridical 
Committee had been received. On the other hand the United States re- 
quested the Council to include the topic, ‘‘Intervention of International 
Communism in the American Republics’’; and, after warnings from several 
representatives that steps taken in resistance to the intervention of Com- 
munism must not involve any violation of the inter-American doctrine of 
non-intervention, the proposal to include the topic was accepted. 

Under the head of ‘‘Economic Problems, Preservation of Natural Re- 
sources,’’ the Council decided to include the topic of the continental shelf, 
the legal aspects of which had been discussed at length by the Council of 
Jurists at Buenos Aires, with the decision to refer the topic back to the 
Juridical Committee for further study. While the topic obviously has 
important economic aspects, it is not to be expected that any conclusions 
can be reached in respect to them until the political question has been 
settled. 

Several questions involving peaceful procedures will come before the 


4 Final Act, p. 10; see also this JouRNAL, Vol. 47 (1953), p. 698. 
5 Final Act, p. 52. 


NOTES AND COMMENTS 139 


Conference, all embraced under a general title. El Salvador proposes the 
creation of an Inter-American Court of Justice, the objective of many 
proposals in the past. But the dissents entered by a number of states 
suggest that the proposal can hardly hope of success at Caracas. The 
proposal for the revision of the Pact of Bogota will doubtless meet with 
more success, for the signature of the Pact, representing an attempt to co- 
ordinate the existing procedures of pacific settlement, was attended by 
sO many reservations as to discourage ratification by more than a few 
states.° Again, there is the topic of the status and activities of the Inter- 
American Peace Committee, as it is now called, which somehow was over- 
looked at Bogota when other procedures were being co-ordinated, and 
survived to perform very practical service in a succession of controversies 
in the Caribbean. Efforts were made by a number of states to have the 
question of an Inter-American Court to Protect the Rights of Man included 
on the agenda of the Conference; but the requisite number of votes failed, 
the argument against the inclusion of the topic being the fact that the 
Council of Jurists had decided at the meeting in Buenos Aires in April 
that, in the absence of a convention on the subject creating positive sub- 
stantive law, the time had not arrived for drafting the statute of the court.’ 

Turning from juridical-political to economic matters, the agenda of the 
Caracas Conference reflects the growing concern of the American States 
to find a more stable basis for their commercial and financial relations and 
for the expanding field of technical co-operation. At the Bogota Confer- 
ence of 1948 the American States signed a comprehensive Economie Agree- 
ment, which, however, was attended by so many reservations as to prevent 
its ratification by more than a few states. The problems involved are many 
and complex; and it may be that the simpler approach to the situation 
will be to take them one by one, and to avoid the more rigid form of agree- 
ments by treaty in favor of resolutions and declaration of principle. Un- 
fortunately the question of the right of a state to protect its nationals when 
in foreign countries against what is believed to be denial of justice entered 
into the economic problems of the Bogota Agreement, as did the question 
of compensation in cases in which the property of aliens is expropriated 
for a public purpose. Both problems have created over the years such 
sensitive reactions that it would seem better to treat them separately as 
political rather than economic issues. 

The items on the agenda dealing with social matters raise no contro- 
versial questions, dealing as they do with the objective of adjusting eco- 
nomic conditions to all of the various phases of the primary problem of 
raising standards of living. Particularly interesting are the development 
of the co-operative movement in America, housing problems, and causes 
and effects of the exodus from the country to the city. In like manner the 


6 This JOURNAL, above, p. 123. 
7 Final Act, p. 45; see also this JouRNAL, Vol. 47 (1953), p. 698. 
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items dealing with cultural matters, important as they are intrinsically, 
come within the field of co-operation rather than competition and will 
doubtless be solved by resolutions and declarations, except in the case of 
the proposed revision of the Buenos Aires Convention for the Promotion of 
Inter-American Cultural Relations. So much progress has already been 
made in both social and cultural relations that there is little for the Caracas 
Conference to do but to congratulate itself upon the situation and resolve 
to go forward along more or less the same lines. 

A special chapter of the agenda is devoted to organizational and func- 
tional matters, but there is nothing of importance to note other than the 
fact that the five-year report prepared by the Pan American Union on the 
work of the organs of the Organization since the Conference of Bogota 
will offer to students a valuable survey of the activities of the past five 
years. To those who have watched the growth of the Organization since 
the adoption of its formal Charter there is every reason for encourage- 
ment. The inter-American regional system has not escaped the political, 
economic, and social problems that have beset the nations of the world at 
large; but with its new hierarchy of ‘‘organs,’’ as they are called, and its 
new procedures for the effective functioning of those organs, it has been 
able thus far to meet its responsibilities and to forge ahead in a manner 
that it would have been difficult to believe possible twenty years ago. 

C. G. FENwIcK 


RESTATEMENT OF THE LAWS OF WAR AS APPLIED TO THE ARMED FORCES OF 
COLLECTIVE SECURITY ARRANGEMENTS 

At the business meeting of the American Society of International Law 
held in Washington, D. C., April 25, 1953, a resolution was adopted which 
recommended to the Executive Council that it appoint a special committee 
to explore the possibility of interesting some foundation or other source 
in financing projects which would promote the study and development of 
international law in the United States... It was further recommended that 
the said committee give specific consideration to such projects as: 


1. A meeting of teachers of international law and related subjects; 

2. Some form of financial assistance to the American Journal of Inter- 
national Law; and 

3. Revival of the research in international law. 


At the same time a resolution was referred to the recommended com- 
mittee calling for a study designed to develop a code of principles for the 
use and the development of armed forces and for the use of modern weapons 
and techniques whether employed in support of action of the United Na- 
tions or for collective self-defense under Article 51 of the Charter of the 


1 Proceedings, American Society of International Law, 1953, p. 145. 
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United Nations. This resolution further provided for co-operation in the 
project on the part of international law experts and military leaders not 
only of the United States but also those of such other areas as should be 
qualified to make a substantial contribution to the study contemplated. 
The project which is contemplated under the resolution referred to the 
special committee is one which has been unpopular in international circles 
during recent years for the reason that it has been generally felt that 
every effort should be made to outlaw war rather than to revise the rules 
for its conduct. In the meantime new weapons, techniques and procedures 
have developed, without a corresponding development of a consensus of 
public opinion, as to how and when and under what circumstances such new 
implements should be used. The project contemplated here is not incon- 
sistent with current efforts to outlaw war, but it is actually in support of 
such a program in that it will promote the achievement of international 
law and order through effective enforcement action by collective security 
arrangements. 

Actually the outlawry of war and the law of war are not self-contra- 
dictory, but are entirely consistent one with the other as pointed out by 
Professor Quincy Wright in his article on the ‘‘Outlawry of War and the 
Law of War,’’ appearing in the July, 1953, issue of this JouRNAL (pages 
365 to 376). International agreements outlawing war have, however, 
changed the legal base upon which many of the rules of war are founded. 
For as the law in contests between police officials and gangsters is on the 
side of the police officials, so is the law on the side of United Nations en- 
forcement action against an aggressor. In an exchange of gun-fire between 
police officials and gangsters, if a police official is killed by a gangster, the 
killing is murder, whereas the killing of a gangster by a police officer is 
excusable homicide committed in the line of duty. Similarly the United 
Nations has superior rights to those of an aggressor. This does not mean 
that the United Nations forces may resort to any means to accomplish their 
purposes nor that forces fighting on the side of the aggressor are deprived 
of all rights. The United Nations could not, for example, as pointed out 
by Professor Wright, authorize acts which international law regards as 
war crimes, but it could authorize measures to assure the isolation of the 
aggressor and to prevent third-state assistance to the aggressor, even though 
such measures go beyond the normal powers of a belligerent to interfere 
with commerce at sea. Professor Wright further suggests that the United 
Nations could not authorize its armed forces to deprive individuals fighting 
on the side of an aggressor of individual human rights protected by inter- 
national agreements, such as the rights of prisoners of war, sick and 
wounded in the field, ete. It is most important, therefore, that the rules 
pertaining to the superior rights of forces engaged in enforcement action 
on behalf of the United Nations and the individual rights of soldiers and 


2 Ibid. 
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civilians of the aggressor be determined and defined. That precisely is 
a major purpose of the project now proposed, to wit: a revision and re- 
statement of the laws of war as applied to enforcement action on the part 
of such collective security arrangements as the United Nations Organiza- 
tion, the North Atlantic Treaty Organization, and the Organization of 
American States. 

In approaching the problem it must be recognized that laws designed to 
control enemy belligerents are ineffective. Experience has demonstrated 
the futility of attempting to enforce rules of conduct upon enemy forces. 
Reprisals and appeals to the public opinion of neutrals have had some 
slight effect, but as a rule the frenzy and violence of war have destroyed 
all in their path, including pre-existing agreements as to the rules which 
should govern the war itself. Little wonder then that the laws of war 
should become a mirage and mockery to military men and jurists alike, 
or that the term ‘‘humane warfare’’ should become a ludicrous paradox. 

But although such rules are ineffective when applied to enemy forces the 
same are most effective when applied to one’s own forces. The need there- 
fore is for a restatement of fundamental principles and basic standards 
for the information and guidance of those who seek to carry out the lawful 
mandates of collective security organizations in the maintenance of inter- 
national law and order and who must at present speculate and guess as to 
what, if any, laws are applicable. Certainly those engaged in law enforce- 
ment action are disposed to perform that duty in a lawful and honorable 
manner. The strength of Lieber’s Code lay in the fact that it was pro- 
mulgated by the United States for the guidance of its own forces in 
conducting hostilities. A code comparable to Lieber’s Code but controlling 
20th-century techniques and weapons should be formulated for the guidance 
of armed forces engaged in hostilities to support the rule of law in inter- 
national affairs. This new code should take into account the many aspects 
and problems of collective enforcement action. It should be so formulated 
that modern weapons and techniques may be used, restricted or renounced 
as the needs of humanity may require to the end that the least possible 
destruction of human life and material resources shall result. 

As an example of the type of work which the project should include the 
basic principle of military necessity may be cited. Military necessity has 
been relied upon as an excuse for many deviations from generally accepted 
rules. 

There are two doctrines of military necessity. Under one doctrine, mili- 
tary necessity may overrule all law or, stated differently, military necessity 
knows no law. Actually those who subscribe to this doctrine usually do 
not state it so bluntly. The following is one statement in which this con- 


cept is worded: 


The principle of military necessity permits a belligerent to apply any 
amount and any kind of force to compel that degree of submission 
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from the enemy required by national policy with the least possible 
expenditures of time and human and physical resources. 


The other doctrine of military necessity is that it may justify extreme 
measures within the law. This concept of military necessity has been ex- 
pressed in the following terms: 


Military necessity is an urgent need, admitting of no delay, for the 
taking by a commander of measures, which are indispensable for 
forcing as quickly as possible the complete surrender of the enemy by 
means of regulated violence, and which are not forbidden by the laws 
and customs of war. 


The foregoing quotation is taken from an article by Major William G. 
Downey, Jr., entitled, ‘‘The Law of War and Military Necessity,’’ pub- 
lished in the April, 1953, issue of this JourRNAL (pages 251 to 262). Fol- 
lowing this statement of the rule the author breaks it down into its com- 
ponent elements and reviews a number of cases and circumstances in which 
the rule was interpreted or applied, as well as situations where it was 
sought to be applied by military commanders but held to be inapplicable. 

It is considered most important that this latter doctrine of military 
necessity prevail rather than the concept that military necessity knows no 
law. If military necessity is not kept within the law then military ad- 
vantage or expediency will be confused with military necessity and chaos 
will result. There should be an understanding among military com- 
manders and jurists alike as to the metes and bounds within which the 
principle of military necessity operates. 

The work undertaken by Major Downey in the above-mentioned article 
should be exhaustively expanded by a review of all applications of the 
principle of military necessity in World War II and the Korean conflict, 
and this research form the basis for a restatement of the principle of 
military necessity in its modern context. Similarly, the principles of 
humanity and good faith should be translated into modern context. The 
contemplated revision and restatement of the laws of war should also 
cover such subjects as: (a) the problem of joint command of combined 
forces, (b) the case histories of enforcement action under collective security 
arrangements, (c) recommendations for improving the effectiveness of 
enforcement action under collective security arrangements, (d) rules of 
land warfare, (e) rules of aerial warfare, and (f) rules of naval warfare. 

Other questions and problems requiring research and development are 
described in the report of the Committee of the American Society of Inter- 
national Law on the Study ‘of Legal Problems of the United Nations 
entitled ‘‘Should the Laws of War Apply to United Nations Enforcement 
Action 

The work of the project should be done by the combined efforts of jurists 


8 Proceedings, American Society of International Law, 1952, pp. 216-220. 
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and military leaders of such international eminence that their conclusions 
and recommendations will be accepted readily by the United Nations, the 
North Atlantic Treaty Organization and the Organization of the American 
States. 

Upon completion of the work and the formulation of a consensus of 
opinion as to what rules ought to be applied to modern enforcement action, 
a revised code of the laws of war should be formulated and printed for 
distribution to the armed forces of governments desiring copies. Copies 
should also be furnished to the International Law Commission of the United 
Nations and the General Assembly of the United Nations with the request 
that Member States of the United Nations be invited to adhere to the rules 
and principles contained in such revised code. 

There can be no doubt of the intense interest of the membership of this 
Society in the necessity for the revision and restatement of the laws of war. 
Professor Josef L. Kunz contributed an article to this JouRNAL in 1951 
upon ‘‘The Chaotic Status of the Laws of War and the Urgent Necessity 
for their Revision.’’* Major William G. Downey, Jr., addressed the 
annual meeting of 1949 on the subject of ‘‘ Revision of the Rules of War- 
fare,’’® and the 1953 annual meeting was addressed by Major Richard R. 
Baxter upon the subject of ‘*The Role of Law in Modern War.’’* The 1952 
annual meeting was addressed by Mr. John M. Allison upon the subject of 
‘‘The Japanese Peace Treaty and Related Security Problems’’; by Mr. 
Paul H. Gore-Booth upon the subject of ‘‘NATO and European Federa- 
tion,’’ and by Mr. Frank C. Nash upon the subject of ‘‘The European 
Defense Force and State Sovereignty.’’*’ Mention has already been made 
of the report of the Committee on the Study of Legal Problems of the 
United Nations in 1952 and of the recent article by Professor Quincy 
Wright on, ‘‘The Outlawry of War and the Law of War.’’ Reference 
should also be made to the timely article by Mr. Howard J. Taubenfeld on 
‘International Actions and Neutrality’’ (this JourNaL, July, 1953, pages 
377 to 396 inclusive). These addresses, articles, and committee report 
indicate not only keen interest in the subject-matter of the project described 
above, but also a reservoir of experience and competence to expertly direct 
and sponsor the successful execution of the project here proposed under 
such procedures as may be ultimately agreed upon. 

Furthermore the Charter of Incorporation of this Society delineates its 
purposes as follows: To foster the study of international law and to pro- 
mote the establishment and maintenance of international relations on the 
basis of law and justice. 

The Society can well be proud of its attainment in fostering the study 


4Vol. 45 (1951), pp. 37-61. 5 Proceedings, 1949, p. 102. 


6 Ibid., 1953, p. 90. 
7 See Proceedings, American Society of International Law, 1952, pp. 35-43, 125-130, 
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of international law through the addresses delivered at its annual meetings 
and published in the Proceedings, and through the excellent articles pub- 
lished in the JourRNAL. On the other hand there appears to be a reluctance 
on the part of the Executive Council and the membership to engage in 
promotional activities. The membership has, however, recommended to 
the Executive Council that it appoint a special committee to explore the 
possibility of interesting some foundation or other source in financing the 
projects enumerated in said resolution. It is hoped that the Executive 
Council and its special committee will exhaustively explore such possibility 
and that such exploration will include the practical test of submitting ap- 
plications for funds to prospective donors. The writer of this paper would 
appreciate the comments of individual members of the Society as to their 
views upon the project described above and their suggestions as to the 
procedures which could be most effectively and economically employed 
to accomplish the ultimate work of the project. 
J. BIVENS 


GUATEMALA’S WITHDRAWAL FROM THE ORGANIZATION OF 
CENTRAL AMERICAN STATES 

One of the chapters of Central American history is the frustrations of 
the attempts of the five Isthmian nations to re-establish the federal union 
which was dissolved in 1838-1840. The failures of the attempts at union 
have been caused by geographical, economic, political and ideological fac- 
tors. Petty political leaders and army officers have placed their personal 
interests before the welfare of the Central American community. Many 
attempts at federation were made during the nineteenth century,’ while 
during the twentieth century they have not been as consistent as many 
authors and statesmen would have wished. 

The greatest Isthmian effort to organize inter-Central American co-opera- 
tion during the first half of the century was the ‘‘Central American Peace 
Conference,’’ held in Washington in 1907 under the joint auspices of the 
governments of Mexico and the United States.2, Again in Washington, in 
1923, the Central American Governments held another important confer- 
ence, in many ways unsuccessful. Just like the 1907 conference, this 
‘“‘Conference on Central American Affairs’’ cannot be said to have repre- 
sented entirely Central American interests or to have had its origin ex- 
clusively in Central American events. After 1923, the Central American 
States did not take any other major step to solve their differences and 
co-ordinate action to fulfill, in one way or another, the desired federation. 

When Guatemala and Nicaragua on September 15, 1951, restored their 


1Gaspar Sans y Tovar, ‘‘La federacién centroamericana,’’ Politica Internacional 
(Madrid, March, 1951), pp. 124-128. 

2 The Central American Peace Conference, Report of William I. Buchanan (Washing- 
ton, Government Printing Office, 1908), pp. 11 and 12. 


146 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


diplomatic relations, which had been suspended since 1947,° and when the 
Nicaraguan-Costa Rican dispute had been settled satisfactorily,* the time 
was ripe for a resumption of joint efforts to reintegrate what once had been 
Las Provincias Unidas de Centro América. To this effect the Government 
of El Salvador invited the Foreign Ministers of the other four Central 
American Republics to meet at San Salvador in the fall of 1951. The 
‘*Preliminary Conference of Foreign Ministers,’’ as the meeting was called, 
gathered at San Salvador from October 8 to 14,1951. The most important 
result of the conference was the signature of the five Foreign Ministers 
to the ‘‘Charter of San Salvador,’’ instrument that created the Organiza- 
tion of Central American States (OCAS). That there are certain obvious 
shortcomings in the Charter has been pointed out elsewhere.’ The Organi- 
zation of Central American States is not the answer to unionist ideals of 
the five contracting parties. As an international organization, the con- 
stituting convention leaves much to be desired. One cannot escape the 
impression that the drafters of the multilateral treaty failed to take many 
factors into consideration, and that the framers neglected to analyze the 
obstacles inherent in the League of Nations Covenant and the Charter of 
the United Nations. The above statements, however, are not meant to 
imply that the Organization of Central American States is defective be- 
eause it does not conform fully to the organization of an international 
body. 

It must be pointed out that, in many respects, the Charter of San 
Salvador is a sui géneris document. It prescribes, for example, in its first 
interim provision, that ‘‘the present agreement shall remain open to the 
Republic of Panama’’ so that it may adhere at any time to the Charter 
and ‘‘become a member of the Organization of Central American States.’’ 
In other words, as presently drafted, only Panama—not Mexico or Belize 
—may become a member of the Organization. Then, also the consider- 
andos of the Preamble refer either directly or indirectly to the Central 
American ideal of federation. Article I clearly implies that one of the 
main purposes of the organization is ultimate federation. All these ele- 
ments are absent in the Charter of the United Nations, in the Charter of 
the Organization of American States or in the North Atlantic Treaty 


Organization. 


8 Pedro Alvarez Elizondo, El presidente Arévalo y el retorno a Bolivar (México, 
Ediciones Rex, 1947), p. 180, n. 62. 

4 Annals of the Organization of American States, Vol. II (1950), pp. 21 and 22. 

5 Charles G. Fenwick, ‘‘ The Organization of Central American States,’’ this JouRNAL, 
Vol. 46 (1952), pp. 509-512; Carlos Urrutia-Aparicio in ‘‘La Organizacién de Estados 
Centroamericanos,’’ Cuadernos Americanos (México, July-August, 1953), pp. 82-97. 

6 Yet much was achieved considering the political obstacles which involved the drafting 
stage of the Charter itself and the political and economic conditions then prevailing in 
Central America. 
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As prescribed by Article VIII of the Charter and the second interim 
provision, the First Meeting of Ministers of Foreign Affairs was to take 
place in Guatemala. Due to political reasons which cannot be examined 
here, the Government of Guatemala postponed the conference twice. Fi- 
nally it agreed to hold it in Guatemala City, and issued invitations for 
May 2, 1953. The ‘‘Special Council,’’ which according to Article XVII 
advises the host nation in the preparation of the meeting of Foreign Min- 
isters, had discussed the provisional agenda. The Foreign Minister of 
Guatemala planned trips to the capitals of the other four Central American 
Republics in order to seek their views regarding the coming conference. 
Suddenly, however, the Government of Guatemala announced that it was 
withdrawing from the Organization, in whose creation it had played a 
very prominent réle. Its motives were summarized in the Guatemalan 
note to the Secretary General of the United Nations, dated April 1, 1953. 
The Guatemalan Foreign Minister went into more detail when he ad- 
dressed a note to the Organization itself, this time on April 4, 1953.7 In 
the note to the Secretary General, the Government of Guatemala de- 
nounced certain conditions which ‘‘threatened the dignity, sovereignty 
and independence’’ of the Republic. It asked the Secretary General to 
place the note before the members of the Security Council but otherwise 
did not demand any action whatsoever. In the note of April 4 the Gov- 
ernment of Guatemala stated: (a) that the press of the Central American 
States had joined the criminal campaign of extra-Isthmian newspapers 
which asked for foreign intervention; and (b) that through the initiative 
of El Salvador, a secret political-military pact had been signed by El 
Salvador, Honduras, Nicaragua, Costa Rica and Panama, designed as an 
aggressive bloc against Guatemala. Guatemala considered, stated the For- 
eign Minister, that the defamatory campaign conducted by the Central 
American press ‘‘visibly constitutes an aggression’’ against Guatemala. 
For the reasons mentioned, Guatemala repudiated the Charter of San 
Salvador and withdrew from the Organization of Central American States. 

Guatemala’s allegations were immediately and energetically denied by 
all the governments accused. An emergency session of the other Foreign 
Ministers, in accordance with Article VII of the Charter, took place at San 
José, Costa Rica, in the middle of April, 1953. This special meeting was 
called the ‘‘First Extraordinary Meeting of Foreign Ministers.’’ There 
they agreed to ask Guatemala to reconsider its ill-advised action. This 
was done by means of the ‘‘ Declaration of San José,’’ dated April 16, 1953. 

During the second week of July, 1953, the Central American Foreign 
Ministers held their Second Extraordinary Meeting in Managua, Nicaragua. 
Guatemala was not represented at all. A resolution was passed whereby 
the Central American States agreed that no change was advisable in the 


7 La Repiblica de Guatemala ante las Naciones Unidas, el Consejo de Seguridad y la 
Organizacién de Estados Centroamericanos (Guatemala, 1953). 
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juridical structure of the Charter of San Salvador, and that Guatemala 
could return to the Organization at its convenience.’ 

This is how the matter stands at present. The Guatemalan Foreign 
Minister has indicated’® that Guatemala sees no change in the conditions 
which caused its withdrawal. On the other hand, the other Central Ameri- 
can governments have evidenced their good will regarding Guatemala’s 
withdrawal. Indeed, general international law offers adequate means of 
redress in cases of unilateral denunciations of treaty obligations. Pre- 
sumably, the offended parties could institute judicial action against the 
wrongdoers. Whether it is practical or convenient, one may very well 


wonder. 
CaRLOS UrruTIA-APARICIO 


THE SOVIET ATTITUDE TOWARDS INTERNATIONAL LAW AND RELATIONS 


The post-Stalinist Soviet Union has been living in the hope that the 
Western coalition would disintegrate under the impact of its own internal 
discords stimulated by the relaxation of international tension due to the 
Korean armistice and the conciliatory words, if not deeds, of Soviet 
diplomacy. This hope and wishful thinking that accompanies it were 
publicly formulated by Mr. G. M. Malenkov himself in his speech of August 
8th, 1953: 

. if today, in conditions of tension in international relations, the 


North Atlantic bloc is rent by internal strife and contradictions, the 
lessening of this tension may lead to its disintegration. 


Five months apart the Kommunist and the Sovetskoe Gosudarstvo + Pravo 
earried articles dwelling on that particular topic. Mr. Yu. Pavlov wrote 
in the Kommunist (principal organ of the Party) about the bankruptcy 
of American policy in Britain and Western Europe (‘‘The ideological 


expansion of the U. S. A. in Western Europe suffers a defeat,’’ in issue 
No. 14, September, 1953, pp. 95-107) ; while the Soviet first delegate to the 
United Nations, Mr. A. Ya. Vyshinsky, expanded the same thesis in 
**Some questions of the science of Soviet law,’’ in the Sovetskoe Gosudarstvo 
t Pravo, 1953, No. 4 (pp. 10-26). Mr. Vyshinsky pointed to British com- 
mercial interests in Hong Kong, to the controversial issue of German re- 
armament, etc., as so many sources of internal clashes of interest within the 
Western coalition. His wishful thinking made him express the following 
pious wish : 
One inescapably must draw this logical conclusion from the intensi- 
fication and deepening of the contradictions within the capitalist camp: 
8 ‘* Puerta abierta a Guatemala para reingresar a la ODECA,’’ El Imparcial (Guate- 


mala City), July 14, 1953, p. 1. 
® These lines were written on Aug. 19, 1953. 
10 Interview held with the Foreign Minister of Guatemala, Dr. Rail Osegueda, on 


Aug. 18, 1953. 
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if these contradictions increase, then there will be no guarantee that 
the struggle caused by these contradictions will not lead to a war 
{among the capitalist States]; this means that the Marxist-Leninist 
thesis concerning the fatality of wars among the capitalist countries 
remains valid. (p. 12.) 


After duly attacking several American authors writing on international 
topics, Mr. Vyshinsky proceeded to flagellate his own colleagues, inter- 
national lawyers, for their lack of aggressiveness (sic) towards their 
Western counterparts. His tone did not indicate that he believed that the 
conciliatory words addressed by Stalin’s heirs to the outside world should 
be accompanied by a relaxation in the domestic anti-Western attitude. 
He advised his colleagues in all the fields of law to remember that: 


The interpretation of statutes is impossible, if one does not approach 
it from the point of view of political motivation. It is impossible, 
because statutes are a form of politics, and statutes like any law are 
instruments of politics. (p. 24.) 


There lies the key to the dual and self-contradictory interpretation of inter- 
national law in which Soviet international lawyers have to indulge: politi- 
eal expediency should be the source of interpretation. No wonder that Mr. 
Vyshinsky reproached his colleagues busy in the field of international law 
for their inadequate co-operation with the Soviet Ministry of Foreign 
Affairs, which should presumably tell them each time which particular 
interpretation of a moot problem would serve best the current interests 
of the Soviet Union. Being a lawyer and also one of the Vice Ministers 
of Foreign Affairs, he was well placed to give an interesting hint as to one 
of the interpretations desired by his department. While castigating the 
authors of an international law textbook published in 1947 (Professors 
Durdenevsky and Krylov) for the following observation: ‘‘A State which 
is deprived of the possibility of independent action on the international 
stage is not sovereign, even if it has a certain independence in its own 
domestic matters’’ (p. 26), he indignantly commented: ‘‘This completely 
worthless definition is harmful and dangerous and may be of the nature 
of a bear’s service to us’’ (p. 26). Why is this so? Perhaps because 
Soviet doctrine clamors that the satellite countries are fully sovereign, 
while Mr. Vyshinsky knows from his personal experience that they are 
deprived totally of any external independence. 

The Russian nationalistic trend inaugurated by Stalin several years ago 
continues unabated, as witnessed by the following statement in another 
article, an editorial entitled ‘‘The Soviet State Regime’’ (pp. 3-9): 


In the one and fraternal family of [Soviet] nations the primary 
role belongs to the Russian people and nation, because this nation 
is the most outstanding among all the nations of the Soviet Union. 


(p. 6.) 
However, the same leading nation does not allow any nationality in the 
satellite countries to claim a corresponding réle in its own state; on the 
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contrary, another article in the same issue by S. E. Makogon, ‘‘The settle- 
ment of the national problem in the Democratic People’s Republic of 
Czechoslovakia’’ (pp. 119-130), points to the Soviet use of the old 
imperial device, Divide et impera. In that particular case Soviet policy 
opposes the Slovaks to the predominant nationality—the Czechs. The 
author denounces Czech national policy of the inter-war period in the 
following words: 

For many years until and including 1939 the Czech bourgeoisie held 

the most important state positions and conducted a policy of economic 


and political subordination and oppression of the Slovaks and other 
persecuted nationalities of Czechoslovakia. (p. 120.) 


This was also the Nazi propaganda thesis before Munich; the coincidence 
is interesting, because it throws some light on the technique of an im- 
perialist Power. Although President BeneS cannot be honestly accused of 
any anti-Russian or anti-Soviet bias, he is posthumously condemned to- 
gether with President Masaryk and Stefanik, the Commander of the 
Czechoslovak Legions during the Russian Civil War: ‘‘T. Masaryk, 
Stefanik and BeneS were the spokesmen, leaders and ideologists of the 
imperialist policy of the Czech bourgeoisie’ (p. 120). The author men- 
tions ‘‘the harmful theory of ‘one Czechoslovak nation’ which denied the 
independent national existence of the Slovaks’’ (p. 120). President 
BeneS is accused in particular of pro-Western intrigues, because he favored 
during a part of the last war a Polish-Czechoslovak Confederation (p. 
122); Tito is denounced as a Fascist, among others, for a similar sin of 
promoting the concept of a Balkan Federation. Obviously the Soviet 
Union does not like the idea of direct and close co-operation among her 
satellites. The rest of the article is devoted to the idea of equality of the 
Czechs and Slovaks within the same state, an idea which is allegedly being 
realized by the Communist Party; it might be equality in subjection to the 
Soviet Russians. 

The Soviet specialist on the International Court of Justice, Mr. S. 
Borisov, publishes in the same issue an article on the British-Iranian dis- 
pute and the American-French case concerning the rights of American 
nationals in Morocco (‘‘Two cases before the International Court of the 
United Nations in 1952,’’ pp. 153-157). His legal analysis is uninterest- 
ing, but his basic hostility to the Court continues as before: 


The Court was forced in these two cases to clash with the interests 
of colonial and semi-colonial countries. In both cases the Court de- 
clined to decide democratically the substance of the problems sub- 
mitted to it. In the British-Iranian case the Court did not want to 
examine the question whether the nationalization was a State domestic 
matter. In the French-American dispute the Court even sanctioned 
the continuation of capitulations. (p. 153.) 
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The decision of the Court taken as a whole legalized the consular 
jurisdiction of the Americans who were placed in the position of 
‘‘masters’’ above the native population of Morocco; it is one of the 
most reactionary decisions in the jurisprudence of the International 
Court. (p. 157.) 

Persons interested in China, but knowing Russian rather than Chinese, 
may find useful material in a Soviet publication reviewed in the same issue 
(pp. 172-174): The Legislation of the Chinese People’s Republic, which 
appeared in 1952 and seems to cover the main legislative acts up to and 
including 1952. 

W. W. 


EIGHTH CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION 


In view of the association of the American Society of International Law 
with the work of the Inter-American Bar Association, it is believed that 
our members may be interested to learn that the 1954 conference of the 
Inter-American Bar Association will be held in Sao Paulo, Brazil, instead 
of in Caracas, Venezuela. The executive committee of the Inter-American 
Bar Association has announced that it has accepted the cordial invitation 
extended at the Montevideo conference of that Association by the In- 
stituto dos Advogados de Sao Paulo, and that it is now proposed to hold the 
Eighth Conference in Sao Paulo from March 15 to March 22, 1954. This 
change in plans was said to be particularly appropriate in view of the 
celebration by Sao Paulo of the 400th anniversary of the founding of that 
city in 1554. Further information with respect to the Eighth Conference 
of the Inter-American Bar Association may be obtained from the Associa- 
tion’s Secretary General, Mr. William Roy Vallance, at the headquarters 
office, 210 Portland Building, 1129 Vermont Avenue, N.W., Washington 
5, D. C. 

W. W. B. 
48TH ANNUAL MEETING OF THE SOCIETY 


The 48th annual meeting of the American Society of International Law 
will take place in Washington, D. C., April 22-24, 1954. The formal 
opening session on Thursday evening, April 22, will be held in the Hall 
of the Americas of the Pan American Union. The sessions on Friday and 
Saturday, April 23 and 24, including the annual dinner, will be held at 
the Sheraton-Carlton Hotel. 

The general theme of the annual meeting will be ‘‘The Development of 
International Law, 1914-1954.’’ As of particular interest to teachers of 
international law attending the meeting, it is planned to hold two sessions 
on Thursday, April 22, at 9:30 a. m. and 2:30 p. m., at the Brookings In- 
stitution, for the purpose of discussing problems of the scope and method 
of teaching international law. President Fenwick will formally open the 


152 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


meeting on Thursday evening at 8:15 p. m. with an address on ‘‘The De- 
velopment of Collective Security.’’ It is hoped that Secretary of State 
John Foster Dulles, Honorary President of the Society, will also deliver 
an address on that evening. 

The tentative program for Friday, April 23, includes discussion of the 
law governing membership in the community of nations, the essential con- 
ditions of international co-operation, and the expanding field of interna- 
tional law. The sessions on that day will begin at 9:30 a. m., continue 
at 2:30 p. m., and resume at 8:15 p. m. 

On Saturday, April 24, at 9:30 a. m. committee reports will be heard 
and discussed. The business meeting and election of officers will follow 
discussion of the reports. The dinner which will conclude the annual 
meeting will be held at 7:00 p. m. on Saturday, April 24. 

President Eisenhower will receive the members of the Society at the 
White House on Friday, April 23, at 12:30 p. m. 
A printed program, together with reservation cards for the dinner, will 


be sent to members well in advance of the meeting. 


EUROPA ARCHIV 


Through the generosity of Inter Nationes, a non-profit organization lo- 
cated in Bonn, Germany, the Society is to receive for six months the regu- 
lar issues of Europa Archiv, Halbmonatsschrift fiir Europdische Politik, 
Wirtschaft, und Kultur, published anew since 1946 and, since 1952, in co- 
operation with the Institut fiir Europdische Politik und Wirtschaft in 
Frankfurt. The Archiv claims to have established the largest collection 
of materials in Europe on the problem of European unification since 1945. 
Each number contains news and notes and documentary materials on the 
topics mentioned. Contact is desired, apart from any question of sub- 
scriptions, with any institutions or persons interested in the publication, 
which is edited at Miliusstrasse 20. 

r. FP. 


JUDICIAL DECISIONS 


By W. BisHop, JR. 


Editor-in-Chief 


Executive agreement incompatible with Act of Congress 
U.S. v. Guy W. Capps, Inc. 204 F. 2d 655. 
U.S. Ct. of App., 4th Cir., April 15, 1953. Parker, C. J. 


By an exchange of notes of November 23, 1948, between the Acting 
Secretary of State and the Canadian Ambassador, it was agreed that the 
Canadian Government would grant export permits for potatoes shipped 
to the United States only when American importers contracted with the 
Canadian exporter that the potatoes would be used for seed purposes and 
not diverted for ‘‘table stock purposes.’’ Defendant corporation, engaged 
in business in Virginia, bought in 1948 a large shipment of Canadian 
seed potatoes, with full knowledge of the agreement between the two govern- 
ments, and gave assurances that they were to be used for planting purposes 
only. Nevertheless, defendant sold the potatoes to a grocery chain. The 
United States sued to recover damages for breach of defendant’s contract, 
suffered through paying increased sums to support the price of potatoes; 
but the District Court directed a verdict and entered judgment for de- 
fendant. Affirming, Judge Parker said in part: 


We think, however, that the executive agreement was void because it 
was not authorized by Congress and contravened provisions of a statute 
dealing with the very matter to which it related and that the con- 
tract relied on, which was based on the executive agreement, was 
unenforceable in the courts of the United States for like reason. We 
think, also, that no action can be maintained by the government 
to recover damages on account of what is essentially a breach of a 
trade regulation, in the absence of express authorization by Congress. 
The power to regulate foreign commerce is vested in Congress, not in 
the executive or the courts; and the executive may not exercise the 
power by entering into executive agreements and suing in the courts 
for damages resulting from breaches of contracts made on the basis 
of such agreements. 

In the Agricultural Act of 1948, Congress had legislated specifically 
with respect to the limitations which might be imposed on imports if 
it was thought that they would render ineffective or materially inter- 
fere with any program or operation undertaken pursuant to that act. 


There was no pretense of complying with the requirements of this 
statute. The President did not cause an investigation to be made 
by the Tariff Commission, the Commission did not conduct an in- 
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vestigation or make findings or recommendations, and the President 
made no findings of fact and issued no proclamation imposing quanti- 
tative limitations and determined no representative period for the 
application of the 50% limitation contained in the proviso. All that 
occurred in the making of this executive agreement, the effect of 
which was to exclude entirely a food product of a foreign country 
from importation into the United States, was an exchange of cor- 
respondence between the Acting Secretary of State and the Canadian 
Ambassador. Since the purpose of the agreement as well as its 
effect was to bar imports which would interfere with the Agricultural 
Adjustment program, it was necessary that the provisions of this 
statute be complied with and an executive agreement excluding such 
imports which failed to comply with it was void... . 

It is argued, however, that the validity of the executive agreement 
was not dependent upon the Act of Congress but was made pursuant 
to the inherent powers of the President under the Constitution. The 
answer is that while the President has certain inherent powers under 
the Constitution such as the power pertaining to his position as 
Commander in Chief of Army and Navy and the power necessary to 
see that the laws are faithfully executed, the power to regulate inter- 
state and foreign commerce is not among the powers incident to the 
Presidential office, but is expressly vested by the Constitution in the 
Congress. It cannot be upheld as an exercise of the power to see 
that the laws are faithfully executed, for, as said by Mr. Justice 
Holmes in his dissenting opinion in Myers v. United States, 272 U. S. 
52, 177, 47 S.Ct. 21, 85, 71 L.Ed. 160, ‘‘The duty of the President to 
see that the laws be executed is a duty that does not go beyond the 
laws or require him to achieve more than Congress sees fit to leave 
within his power.’’ In the recent case of Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. S. 579, 72 S.Ct. 863, 867, 96 L.Ed. 1153, the 
Supreme Court dealt with the question in the following pertinent 
language: ‘‘Nor can the seizure order be sustained because of the 
several constitutional provisions that grant executive power to the 
President. In the framework of our Constitution, the President’s 
power to see that the laws are faithfully executed refutes the idea that 
he is to be a lawmaker. The Constitution limits his functions in the 
law-making process to the recommending of laws he thinks wise and 
the vetoing of laws he thinks bad. And the Constitution is neither 
silent nor equivocal about who shall make laws which the President 
is to execute. The first section of the first article says that ‘ All legisla- 
tive Powers herein granted shall be vested in a Congress of the 
United States * * * ’ After granting many powers to the Congress, 
Article 1 goes on to provide that Congress may ‘make all Laws which 
shall be necessary and proper for carrying into Execution the fore- 
going Powers and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer 


thereof.’ ’’ 


We think that whatever the power of the executive with respect to 
making executive trade agreements regulating foreign commerce in the 
absence of action by Congress, it is clear that the executive may not 
through entering into such an agreement avoid complying with a regu- 
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lation prescribed by Congress. Imports from a foreign country are 
foreign commerce subject to regulation, so far as this country is con- 
cerned, by Congress alone. The executive may not by-pass congres- 
sional limitations regulating such commerce by entering into an agree- 
ment with the foreign country that the regulations be exercised by that 
country through its control over exports. Even though the regulation 
prescribed by the executive agreement be more desirable than that 
prescribed by Congressional action, it is the latter which must be 
accepted as the expression of national policy. 

It is argued that irrespective of the validity of the executive agree- 
ment, the contract sued on was a valid contract between defendant 
and the Canadian exporter and that since the contract was made for 
the benefit of the United States, this country may maintain action upon 
it. The answer is that the contract was but the carrying out of the 
executive agreement entered into in contravention of the policy de- 
elared by Congress; and the courts of the United States will not lend 
their aid to enforcing it against the public policy of the country so 
declared.'* 


Korean conflict as ‘‘war’’ 
WEISSMAN v. METROPOLITAN Lire Ins. Co. 112 F. Supp. 420. 
U. S. Dist. Ct. S.D. Calif., May 20, 1953. Westover, D. J. 


Denying double indemnity because the insured was killed on August 31, 
1951, while a soldier in the U. S. Army in combat in Korea, the court 
held that the United States was ‘‘at war’’ in Korea, within the meaning 
of a clause in the insurance policy which had been issued in 1943. The 
court said in part: 


The primary issue presented to the court for decision is one of fact 
which may be stated as follows: 

Is the conflict now raging in Korea a 
of the insurance policy? 

The noun ‘‘war’’ is one of those words in the English language 
which, though everyone understands the meaning thereof, few can 
definitely define. It is probable that when the contract in question 
was executed there was no discussion between the parties as to the 
meaning of the term ‘‘country at war.’’ At that time the insured 


‘ 


‘war’’ within the meaning 


1See also U. S. v. Rodriguez, 6 Ct. Mar. Repts. 101 (U. S. Ct. Mil. App., Dee. 31, 
1952), affirming the conviction for desertion from the U. 8S. Army of a Mexican citizen 
drafted in 1943 after long residence in the United States. The court rejected de- 
fendart’s argument that he had been illegally drafted since he had not been informed 
of an executive agreement of Jan. 22, 1943, between the United States and Mexico, 
Ex. Agr. Ser. 323, under which nationals of either country drafted by the other should 
be released for service with the forces of their own country if the latter so requested, 
saying ‘‘under the terms of the Executive Agreement, it was not his, but rather his 
country’s prerogative to obtain his release from American induction processes in order 
that he might serve with the Mexican armed forces.’’ This appeared to be the clear 
construction of the agreement made between the United States and Mexico as co- 
belligerents. 
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was a boy of only fourteen years, and there was possibly no thought in 
the minds of the parties that the insured within the course of a few 
years would be inducted into the armed forces and killed while at- 
tacking an enemy. Probably the parties who executed the contract 
understood so well in their own minds the meaning of the term ‘‘war’’ 
that there was no necessity for further defining it. 


Ever since the adoption of the Constitution there has been con- 
troversy as to the meaning of the term ‘‘war’’. The Constitution 
provides war may be declared only by the Congress, and it is argued 
there can be no war of which the court may take judicial notice until 
there has been some act or declaration creating or recognizing its 
existence by that department of the government clothed with war- 
making powers. Plaintiff in the case at bar urges that inasmuch as 
there has been no formal declaration of war, the conflict in Korea 
is not a war in the strict, legal sense of the word. 

Although this nation has been recognized as a peace-loving nation, 
history indicates there have been very few years of our existence as a 
nation in which the country has not been engaged in warfare of one 
kind or another. It is true that on many occasions the conflict was 
not designated as war by that section of government empowered with 
the declaration of war, but nevertheless there have been innumerable 
conflicts in which a great number of troops have been utilized, large 
expenditures made for munitions, and many casualties suffered. But 
to those who would hold to the strict interpretation of the term ‘‘war’’ 
there can be no war without a formal declaration. 

This matter has often received the attention of our courts, and the 


United States Supreme Court has been asked often to pass upon the 
question of whether the United States was engaged in war, although 
there had been no formal declaration thereof. 


In the case at bar (without admitting it was necessary under the 
circumstances for Congress to baptize the Korean conflict by giving 
it the name of ‘‘war’’) it is plain there certainly has been legislative 
sanction thereof. Because Congress has seen fit to provide money 
necessary to carry on the conflict, furnish arms, munitions, ships and 
troops and to proceed in the same manner as if there had been a formal 
declaration of war, under the authority of the Prize Cases, supra, 
this court certainly is justified in finding that if such a declaration 
were necessary, nonetheless, the conflict has received the sanction of 
Congress. 

* * * 


From the authorities cited above we must come to the conclusion that 
there may be war (within the meaning of that term employed in an 
insurance policy) without an official declaration thereof, and that 
unless it is indicated in the contract that the term ‘‘war’’ is to be used 
in its strict, legal sense the parties have a right to assume it is to be 
given its common understanding or meaning. 

We doubt very much if there is any question in the minds of the 
majority of the people of this country that the conflict now raging 
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in Korea can be anything but war. Certainly those who have been 
called upon to suffer injury and maiming, or to sacrifice their lives, 
would be unanimous in their opinion that this is war—war in all of 
its horrible aspects. And the families deprived of the love and com- 
panionship of their sons, brothers, husbands and fathers—who meet 
each day with hope and fear for their boys and men in Korea—and 
the widows and orphans of the men who died there—certainly they are 
aware of the stark reality that the Korea conflict is war. 

It is the decision of this court that the insured in the case at bar died 
in the military service of the United States of America at a time when 
the United States was at war. 

Norte: See also U. S. v. Bancroft, 3 U. S. Ct. Mil. App. 3 (July 3, 1953), 
holding that a special court-martial lacked jurisdiction to try a Navy en- 
listed man for sleeping on his post in Korea, since such court could not try 
any capital offense and the death punishment was possible for sleeping on 
post ‘‘in time of war.’’ Judge Latimer said: ‘‘We believe a finding that 
this is a time of war, within the meaning of the language of the Code, is 
compelled by the very nature of the present conflict; the manner in which 
it is carried on; the movement to, and the presence of large numbers of 
American men and women on, the battlefields of Korea; the casualties in- 
volved; the sacrifices required; the drafting of recruits to maintain the 
large number of persons in the military service; the national emergency 
legislation enacted and being enacted; the executive orders promulgated ; 
and the tremendous sums being expended for the express purpose of keep- 
ing our Army, Navy and Air Force in the Korean theatre of operations. 
For our purpose, it matters not whether the authorization for the military 
activities in Korea springs from Congressional declarations, United Na- 
tions Agreements or orders by the Chief Executive. Within the limited 
area in which the principles of military justice are operative, we need 
consider only whether the conditions facing this country are such as to 
permit us to conclude that we are in a state of war within the meaning 
of the terms as used by Congress. A reading of the daily newspaper 
accounts of the conflict in Korea; an appreciation of the size of the forces 
involved; a recognition of the efforts, both military and civilian, being 
expended to maintain the military operations in that area; and knowledge 
of other well-publicized wartime activities convinces us beyond any 
reasonable doubt that we are in a highly developed state of war. More- 
over, we believe that battle conditions, where many lives depend upon the 
proper performance of hazardous duty by each and every individual, re- 
quire that peacetime sentences with regard to military offenses be dis- 
carded and the more severe wartime sentences be invoked. It would 
indeed be an insult to the efforts of those servicemen who are daily risking 
their lives in defense of democratic principles to hold that peacetime con- 
ditions prevail. Conceding that other courts in certain civilian cases 
have held that a formal declaration of war is a condition precedent to a 
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state of war, the reasons which are influential there are not persuasive 
here. For our purposes we need not get into the refinements of those cases 
which interpret the terms of a contract nor decide whether we are engaged 
in a de facto or de jure war. Practical considerations are more important. 
We cannot, of course, arrive at a decision contrary to the clear intent of 
Congress, but in view of the historical development of this phase of mili- 
tary law, previous impositions of wartime penalties during conflicts which 
were not clearly authorized by a Congressional declaration, the wording of 
the Code, and the interpretation Congress itself has placed on the hostilities 
by re-establishing certain wartime rights, cause us to believe that when 
The President, as Commander-in-Chief, ordered members of the armed 
services into the conflict, he involved this country in hostilities to such an 
extent that a state of war existed; and that Congress, when it used the 
phrase ‘in time of war’ in the military Code, intended the phrase to apply 
to that state regardless of whether it was initiated or continued with or 
without a formal declaration.’’ 

See also U. 8. v. Gann, 3 U. S. Ct. of Mil. App. 12 (July 3, 1953) ; and 
U. S. v. Teal, 6 Ct. Mar. Repts. 348 (Bd. of Rev., U. S. Army, Nov. 17, 
1952). Holding the Korean conflict not to be ‘‘war’’ for purposes of 
municipal housing authority powers, see Lewis v. Peters, 66 So. (2d) 489 
(Fla., July 21, 1953). 


Treaty waiver of salvage claim 
Neri v. UnitepD States. 204 F. 2d 867. 
U. 8. Ct. of App., Second Cir., June 3, 1953. Clark, Ct. J. 


Affirming the decision below, the court held that the waiver of claims 
provisions of Article 76 of the Treaty of Peace with Italy operated to 
prevent any salvage claim being brought by an Italian national for aid 
rendered in October, 1946, to a U. S. Government tanker, which had struck 
a mine near the Italian coast. 


Jurisdiction of aliens employed by U. S. troops abroad 
Unitep States v. Werman. 3 Ct. of Mil. App. 216. 
U. S. Court of Military Appeals, Aug. 21, 1953. Quinn, C. J. 


Upholding the conviction of Polish nationals recruited in the American 
Zone of Occupation in Germany and brought to France for service as 
members of a labor service company with forces of the United States in 
France, the court said: 


Reiterating the premise that we are here concerned only with 
foreign nationals, present in a country friendly to the United States, 
solely as employees of our military forces, we consider first whether 
any accepted principle of international law precludes such jurisdic- 
tion. 
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The right of a nation to exercise authority over its forces while in a 
friendly foreign nation was early recognized by the United States 
Supreme Court.? ... 

The doctrine of these cases has been approved in Dow v. Johnson, 
100 U. S. 158, 165 .. . and Tucker v. Alexandroff, 183 U. S. 424, 
433. ... The decided weight of authority in international law sup- 
ports this position. King, Jurisdiction Over Friendly Foreign Armed 
Forces, 36 American Journal of International Law 539; Idem, 40 
American Journal of International Law 257; Barton, Foreign Armed 
Forces, 26 British Year Book of International Law 380. 

We conclude, therefore, that no principle of international law 
prohibits the exercise of jurisdiction over the accused. 

There remains then, the problem of determining whether the pro- 
visions of any treaty to which the United States is a party prohibits 
the exercise of jurisdiction over them. We have examined the treaty 
and agreements existing between the United States and France re- 
speciting the presence of American forces in that country. Since 
these matters are classified as secret security information, we do not 
set forth their contents in this opinion. Rather than divest the court- 
martial of jurisdiction over the accused in this instance, these docu- 
ments disclose that both parties contemplated the exercise of such 
jurisdiction by the military authorities of the United States. Thus, 
we must conclude that there was here an affirmative recognition by 
both parties of the cession of jurisdiction inherent in the consent of 
France to the entrance of our forces. 

From the foregoing, we conclude that having voluntarily accepted 
employment with the armed forces of the United States, the accused 
were subject to the Uniform Code of Military Justice while in France 
working for the armed forces. The court martial, therefore, has 
jurisdiction. 


U. N. Charter not ‘‘self-executing’’ as U. 8. law 
Rice v. Sioux Crry MemoriaL Park Cemetery. 60 N.W. (2d) 110. 
Iowa Supreme Court, Sept. 22, 1953. Larson, J. 


The widow of a Korean veteran, who was 11/16ths Indian and 5/16ths 


white, sued a cemetery for damages because it refused the burial of her 
husband, since it was governed by a clause limiting burial privileges to 
‘‘members of the Caucasian race.’’ That limitation was expressed in the 
written contract into which she entered for the purchase of the cemetery 
lot for her husband’s burial. The court rejected the contention that such 
restrictive covenants were outlawed by Supreme Court decisions, and held 
that they did not violate ‘‘public policy’’ or the ‘‘treaty embodied in the 
Charter of the United Nations,’’ saying: 


It will suffice to say that that treaty has no application to the 
private conduct of individual citizens of the United States. It is 
true a principle was enunciated in that treaty but claims or fears that 


1 Citing Schooner Hachange v. M’Faddon (1812), 7 Cranch 116; and Coleman v. 


Tennessee (1878), 97 U. 8S. 509. 
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state laws have been abrogated by the provisions of the Charter of the 
United Nations, have been dissolved by the California and Michigan 
courts. In Sipes v. McGhee, 316 Mich. 614, 25 N.W. 2d 638, 644, a 
case reviewed by the United States Supreme Court, there was a re- 
versal on constitutional grounds but no criticism of the state court’s 
expression as to the general law relative to treaties. The Michigan 
Supreme Court said: ‘‘We do not understand it to be a principle of 
law that a treaty between sovereign nations is applicable to the 
contractual rights between citizens of the United States when a de- 
termination of these rights is sought in the State courts. So far as 
the instant case is concerned, these pronouncements (Art. 55, 56, 
United Nations Charter) are merely indicative of a desirable social 
trend and an objective devoutly to be desired by all well-thinking 
peoples.’’ With this statement we agree. 

The Supreme Court of California in 38 Cal. 2d 718, 242 P. 2d 617, 
at page 622, reviewing the decision in Sei Fujii v. State of California, 
Cal. App., 217 P. 2d 481, held: ‘‘We are satisfied, however, that the 
charter (United Nations) provisions relied on by plantiff were not 
intended to supersede existing domestic legislation, and we cannot hold 
that they operate to invalidate the Alien Land Law.’’ 

We also must come to the conclusion here that desirable as these 
principles announced in the charter may be, they do not have the force 
or effect of superseding our state laws relating to contracts, and must 
therefore hold that the provisions of the United Nations charter have 
no bearing on the case before the court. 


Consular immunities—testifying as to information officially obtained 


AMERICAN LEAGUE FOR A FREE PALESTINE v. TYRE SuHipprine Co. 119 
N.Y.S. (2d) 860; 202 Mise. 831.7 
New York, Supreme Ct., N. Y. Cty., Sept. 2, 1952. DiFaleo, J. 


An official of the Israeli Consulate in New York, called as a witness by 
subpoena duces tecum on behalf of a judgment creditor, objected to answer- 
ing certain questions on the ground that they related to matters on which 
he had acted in an official capacity and that the Consul had instructed him 
not to divulge any information obtained in his official capacity. Sustain- 
ing the objections and holding that the witness was not required to answer 
such questions, the court said: 

While a consular officer is not exempt from being called as a witness 
he may not be required to testify concerning the contents of the con- 
sular archives nor to divulge information, which has come to him in 


his official capacity. See 4 Hackworth, Digest of International Law. 
Sect. 437, p. 753 et seq.; 5 Moore, International Law Digest, § 714. 


pp. 84, 85. 
The court added that if the only questions were as to the corporate records 
of the judgment debtor, a New York corporation whose records were de- 
posited in the consulate, he would have ordered that an examination of the 


1 Affirmed, 281 App. Div. 655, 117 N.Y.S. (2d) 655 (1st Dept., Dee. 9, 1952). 
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contents of the corporate books be allowed, as the New York corporation 
laws required that the books be open for inspection by judgment creditors 
of the corporation. 


No immunity for bombed-out ruin of Latvian Legation in Berlin 
Mrs. J. W. v. Repusiic or Latvia.’ 4 Rechtsprechung zum Wieder- 
gutmachungsrecht, 1953, p. 368. 

Germany, Landgericht, Berlin, Oct. 3, 1953. 


Plaintiff brought a restitution action against the Republic of Latvia 
claiming real property in Berlin which she had sold in 1939 because of 
racial persecution. The court held in favor of plaintiff, ordering the resti- 
tution of the property, and saying in part: 


The ability of the Republic of Latvia to be a party to the proceedings 
and the authorization to represent it create no legal doubts. Pursuant 
to a communication of the Foreign Office of the German Federal 
Republic of April 29, 1953, addressed to the Senator for Justice, which 
is on file, the Republic of Latvia is being considered as continuously 
existing, since the annexation by the Soviet Union of the Latvian ter- 
ritory has not been recognized by either the former German Reich 
or the Federal Republic. Therefore the present Latvian Government- 
in-Exile exercises from abroad personal sovereignty over Latvian 
citizens living in Western countries, though it nowhere exercises any 
further territorial sovereignty. The Envoy of Latvia, C.Z., at the 
time domiciled and having offices in London, being the senior Envoy 
of Latvia abroad, is the holder of emergency powers of the Latvian 
National Government. Therefore, he personally exercises the state 
powers and, therefore, effectively authorized the Envoy of the Republic 
of Latvia in Washington, Chargé d’Affaires J. F., who is accredited 
also in the American Zone of Germany, to give a power of attorney 
for the present restitution proceedings to R. L., who is living in Ger- 
many. On this basis, J. F., who is recognized by the United States 
of America as Chargé d’Affaires, gave power to R. L., who in turn 
authorized R., the attorney. 


With respect to the immunity claimed by Latvia, the court admitted ‘‘the 
common principle of international law pursuant to which no state may 
be cited to appear in the forum of another state,’’ but said: 


that principle does not apply if the foreign state enters into property 
relations with other states or their citizens, and acts not as the holder 
of sovereign powers but exclusively as the holder of private rights and 
liabilities in the field of private law, being active in the field of civil- 
law and especially commercial-law transactions. The principle of 
exterritoriality as expressed in Sec. 18 GVG [Constitution of Courts 
Law] does not apply pursuant to Sec. 20 GVG where there is exclusive 
in rem jurisdiction pursuant to Sec. 24 ZPO [Civil Procedure Act], 
since the foreign state when acquiring real property must a priori be 


1 Digested from English translation of decision made available by Mr. Paul Reiner of 
the New York Bar. 
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reconciled to the domestic jurisdiction which is based upon the fact 
that the soil as indivisible part of the state territory cannot be subject 
to anybody’s dominium except that. cf its owner. 

Therefore it also appears that defendant when contracting the pur- 
chase subjected itself to German private law and followed the domestic 
law governing the form of the transaction. It follows that it now also 
must be susceptible to the consequences resulting for it from the former 
acquisition of real property under the Restitution Law. It would be 
different only if the Restitution Law had provided an exemption from 
its provisions for foreign states. This, however, is not the case, nor 
can it be presumed, since (as explained above) there is no general 
principle of exterritoriality of foreign states. Considering the in- 
tention and purpose of the Restitution Law to effect the restitution 
of property unjustly taken away, to the greatest possible extent 
(Article 1, Restitution Law), the Restitution Law cannot have in- 
tended to create such an exception. ... 


Although the general rule of international law granting immunity to 
legation real property would not be assumed to have been departed from by 
the Restitution Law, the court doubted whether the property in question 
could be classified as legation real property, pointing out that the business 
of the Latvian legation and consulate had been carried on elsewhere in 
Berlin even after acquisition of the property, which was used chiefly for 
the envoy’s residence and also for occasional diplomatic conferences and 


receptions. On this, the court added: 


According to the general opinion of international law, however, not 
only the legation building but also the Envoy’s residence is exter- 
ritorial. 

Such basic exterritoriality, being derived from the Envoy’s person 
and inviolability (Sec. 18 GVG) for the legation and the residence of 
the Envoy, can, however, be recognized only if the real property is 
actually being inhabited by the exterritorial persons, with the further 
proviso that a transitory interruption of the use would not destroy 
exterritoriality (see Verdross, Vélkerrecht, 1950, p. 234). Here there 
is no such actual use, since the real property . . . due to war action 
is at the present time destroyed and ruined. Therefore it could not 
house an envoy or a legation. Nor could a temporary un-usability be 
assumed, since it is impossible to estimate when the real property will 
be reassigned for diplomatic purposes, as defendant wishes. At the 
present time, the Republic of Latvia has no diplomatic representation 
in Germany. It exists only de jure, not de facto. In case diplomatic 
representation should be reinstalled in Germany, it cannot be assumed 
that it will be installed in Berlin rather than in Bonn, at the seat of 
the German Government. Even assuming consular representation 
should be installed in Berlin, it cannot be assumed that this will and 
can be done in the bombed-out property of which restitution is sought. 
Moreover, such real property if serving only for consular purposes 
would not be exterritorial, since consuls and their offices are basically 
subject to domestic jurisdiction (as may be deduced from See. 21, 
GVG), unless special consular treaties provide exemptions. . . . Since, 
therefore, it is clear that the real property which is the subject-matter 
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of the restitution proceedings neither serves diplomatic purposes at 
the present time, nor may be assumed to be destined for such purposes 
in the future, the defendant in the present restitution proceedings 
must have the same position as any private person liable to make 
restitution of property. 


Consequences of Soviet absorption of Latvia 
PuLENcIKs v. AuGcustTovskKIs. 80 Clunet 381. 
Belgium, Civil Tribunal of Brussels, April 5, 1951. 


In granting a divorce to persons of Latvian origin and former Latvian 
nationality, the court held that the appropriate law applicable was that 
of the Soviet Union, as proved by a certificate of the Soviet Embassy in 
Belgium. The court said that it was ‘‘irrelevant to the present case 
whether the Belgium government had, or had not, made a public declara- 
tion concerning the disappearance of the Latvian Republic as an inde- 
pendent state.’’ It added that ‘‘in public international law modifications 
in the structure of states and the distribution of governmental authority 
can still be effected by force; the annexation of the entire territory of a 
state deprives, unilaterally and by the use of force, the former govern- 
ments of the annexed state, which has ceased to exist.’’ Pointing out 
that there was no present government of the Latvian Republic and no 
diplomatic or consular representation in Belgium of Latvia, nor of Belgium 
in Latvia, and adding that there was at present no state of Latvia nor 
Latvian nationality, the court found that ‘‘annexation and incorporation 
result in change of nationality,’’ so that the parties became Soviet na- 
tionals.* 


State succession—Irish national in England 
BICKNELL v. BrosNAN. [1953] 1 All Eng. 1126. 
England, Q.B. Div., April 24, 1953. Lord Goddard, C.J. 


The British National Service Act of 1948 and the British Nationality 
Act of 1948 provided that British subjects should be liable for compulsory 
military service. Despite the independence of the Republic of Ireland, 
Section 3(2) of the British Nationality Act provides that any law in force 
in the United Kingdom should ‘‘continue to have effect in relation to citi- 
zens of Eire who are not British subjects in like manner as it has effect 
in relation to British subjects.’? The court held that an Irish citizen who 
had lived in England from 1949 until 1952 was required by the British 
National Service Act, taken together with the other statutes, to perform 
military service, saying: 


1The note to the report of this case in Clunet suggests comparison with the case of 
Gerbaud v. de Meden, 78 Clunet 169, 8. 1951. I. 207, in which the French Court of 
Cassation had held on Jan. 10, 1951, that the Latvian state remained in existence and 
that a treaty of Oct. 1, 1937, between France and Latvia should be applied. 
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The effect of the various statutory provisions to which we have re- 
ferred is that a national or citizen of the Republic of Ireland who is 
ordinarily resident in Great Britain, and is of the appropriate age 
and not in one of the excepted classes, is subject to the National 
Service Act. . 


Jurisdiction—crimes on foreign vessel in port 
CoMPLAINT OF MIKKELSEN. Sirey, 1953, I. 79. 
France, Court of Cassation (Criminal), June 12, 1952. 


One alien was accused of criminal defamation of another alien (appar- 
ently both Norwegians) on a Norwegian merchant vessel moored in a 
French port. The French police court in Le Havre held that it lacked 
jurisdiction over a crime on a foreign vessel when the victim was not French 
and the public order was not disturbed. Reversing this decision, the court 
held that the famous opinion of the Conseil d’Etat of Nov. 20, 1806, did 
not exclude the jurisdiction of the littoral state when the crime was com- 
mitted either by or against a person who was not a part of the ship’s 
company, even if the public order of the littoral state was not disturbed 
by the offense. French nationality of the victim was in no way prerequisite 
for jurisdiction. 


Judicial deference to executive interpretation of treaties 
Proc. Gen. Lyon v. SaANcHEz. Dalloz, 1953, Jur. 365. 
France, Court of Cassation (Criminal), March 24, 1953. 


Defendant Spanish national had been convicted of carrying on a 
‘mercantile business’’ on French territory without having a special card 
of identity as a foreign ‘‘merchant.’? The Court of Appeal had reversed 
the conviction and ordered his release, on the grounds that the convention 
of January 7, 1862, between France and Spain permitted Spanish nationals 
to carry on commerce on French territory on the sole condition that they 
observe the provisions imposed on nationals by the legislation in force at 
the date of the acts in question. Sending the case back for action by an 
intermediate Court of Appeal, the court said: 


It was necessary to find out (1) whether the convention in question 
had such a meaning that Spaniards are authorized to carry on com- 
merce in France without possessing the special card which any foreign 
merchant ought to have, and (2) whether French nationals resident 
in Spain enjoy in that country, reciprocally, the liberty of running 4 
commercial enterprise without authorization (Art. 1). It was the 
function of the judges to ask the Minister of Foreign Affairs concern- 
ing these two points before deciding whether the appeal was well 
founded. The Court of Appeal, in deciding on the merits without 
first having the crucial question determined by the competent author- 
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ity, has exceeded its powers. It therefore follows that its decision 
must be annulled. 


War—seizure of enemy property 
SFNR v. Voet anp Raas-KarcHER.? 
France, Tribunal of Commerce of the Seine, Nov. 23, 1951. 


During the early part of World War II, in 1939-1940, German authori- 
ties seized as enemy property certain French river boats navigating the 
Rhine system and turned them over to a German company to operate. 
After the end of hostilities they were restored to the French owner in 
bad condition. The French owner brought an action against the German 
commissioner who dealt with the boats and the German private company 
which operated them during the war, for damages due to poor main- 
tenance and for restitution of some sunk by bombardment. The court 
denied plaintiff’s claim, holding that the German commissioner was pro- 
tected by Article 2 of the Final Act of the Paris Repatriation Conference 
of January 14, 1946 (to which France and other Western Allied nations 
were parties, but not Germany). The private German company was ex- 
onerated from liability under the rules of international law. On the latter 
point the court said in part; 


According to the principles of public international law, private 
property ought to be respected, even property located in the enemy 
country. Article 53 of the Hague Convention [of 1907 on the laws 
and customs of war on land] provides, however, that means of trans- 
port may be seized even if they belong to private individuals. 

[Plaintiff] contends that for such a seizure to be proper, it would 
be necessary that it be made by the Army and in the form of a requisi- 
tion, that is to say with a requisition order and receipt, and that there 
should have been an equitable compensation, and finally that the seized 
means of transport may only be used within their own country and 
cannot be transported beyond its frontiers. 

But it does not appear possible to deny that the law of war has 
evolved since the Hague Convention. 

One could not justly claim that the war of 1939-45 was carried on 
exclusively by the two armies and consider as going beyond the com- 
mon right of war requisitions of means of transport made on govern- 
ment order by civil organizations. 

One could no longer . . . consider as acts of spoliation contrary to 


1 To like effect, see Bruni et Galtier, Dalloz, 1953, Jur., 425 (Cass. Crim., March 24, 
1953), involving an Italian national who relied upon certain agreements between Italy 
and France authorizing Italian nationals to carry on commerce without the special 
identity card. 

In Gambino v. Arcens, Dalloz, 1953, Jur. 297 (Cass. Plen., March 11, 1953), the 
court reiterated its previous decisions dealing with leases and held again that the 
Franco-Italian convention of June 3, 1930, had been terminated as a result of the 
Italian declaration of war on France, which was ‘‘incompatible with the obligations 
which the treaty imposed,’’ adding that the convention had not been revived under 
Art. 44 of the Treaty of Peace with Italy. 
2From pamphlet made available by Mr. Heinz Helm of Diisseldorf. 
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the common right of war the use on the German river system of boats 
seized in Germany and belonging to nationals of a country at war 
with Germany, even if that use was made by private German com- 
panies, when it appears from all the evidence that the river naviga- 
tion companies were not carrying on a peaceful commerce but were 
taking part, voluntarily or not, in the German war effort. 

Thus the acts charged against [defendant company] are not to be 
assimilated to the innumerable acts of spoliation which many French 
nationals suffered at the hands of German occupants, where the pre- 
text of war could not be invoked and for the annulment of which, and 
compensation for which, French laws were promulgated. 


Status of Italian Colonies after 1947 Peace Treaty 
NicoLo v. CRENI. 7 Foro Padano 278. 
Italy, Ct. of Cassation, Jan. 29, 1952. 


Although the Treaty of Peace with Italy, which went into force Sep- 
tember 15, 1947, provides in Article 23 that ‘‘Italy renounces all right and 
title to the Italian territoral possessions in Africa, i.e. Libya, Eritrea and 
Italian Somaliland,’’ the court held that it had jurisdiction to hear an 
appeal taken in 1950 from a decision of the Court of Appeals of Tripoli, 
Libya, rendered November 25, 1949. The court said that 


the loss of these territories imposed on the Italian state by the Treaty 
of Peace does not prevent the previously established Italian judicial 
organs from continuing to exercise, even if temporarily, their juris- 
diction, and their decisions have retained the character of Italian 
judicial actions and as such are subject to review by this Supreme 
Court. For purposes of the power of a higher court to review, the 
important thing is not the fate which the territory has suffered in 
which a decision was rendered, but the nationality of this decision. 


AMERICAN CASES ON NATIONALITY AND ALIENS 


Amidst many cases involving exclusion? and deportation of aliens,’ 


1See U. S. ex rel. Alvarez v. Savoretti, 205 F. (2d) 544 (5th Cir., June 26, 1953); 
U. 8. ex rel. Kwong Hai Chew v. Shaughnessy, 113 F. Supp. 49 (S.D.N.Y., June 
5, 1953). 

2In Barrios-Macias v. Minton, 114 F. Supp. 470 (W. D. Tex., Sept. 3, 1953), the 
1952 Immigration and Nationality Act was held constitutional despite attacks on it 
as ex post facto legislation. In U. 8S. ex rel. Pincus v. Savoretti, 114 F. Supp. 574 
(8. D. Fila., Sept. 16, 1953), deportation was forbidden when the alien had merely 
made an accidental visit to a foreign port on a fishing trip, his return therefrom not 
counting as an ‘‘entry.’’ Questions of bail for deportees were involved in U. 8. ex 
rel. Hyndman v. Holton, 205 F. (2d) 228 (7th Cir., June 23, 1953); U. 8S. ex rel. 
Belfrage v. Shaughnessy, 113 F. Supp. 56 (8.D.N.Y., June 9, 1953); and U. 8. ex rel. 
Daniman v. Esperdy, 113 F. Supp. 283 (8.D.N.Y., June 24, 1953). 

Other deportation questions arose in Caddeo v. McGranery, 202 F. (2d) 807 (Dist. 
Col., Jan. 15, 1953); Gonzalez-Martinez v. Landon, 203 F. (2d) 196 (9th Cir., Mar. 
31, 1953); U. 8S. ex rel. Carrollo v. Bode, 204 F. (2d) 220 (8th Cir., Apr. 28, 1953); 
Rubinstein v. Brownell, 206 F. (2d) 449 (Dist. Col., June 11, 1953); Zank v. Landon, 
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naturalization,’ expatriation,* procedures for obtaining determinations of 
citizenship,® and the like, a few are worth particular mention. 
In Perri v. Dulles* it was held that the Italian-born son of an Italian 


205 F. (2d) 615 (9th Cir., June 19, 1953); U. 8S. ex rel. Cuevas Diaz v. Shaughnessy, 
206 F. (2d) 142 (2nd Cir., July 15, 1953); U. S. ex rel. Bojarchuk v. Shaughnessy, 
206 F. (2d) 238 (2nd Cir., Aug. 7, 1953); U. S. ex rel. Dolenz v. Shaughnessy, 206 F. 
(2d) 392 (2nd Cir., Aug. 11, 1953); U. S. ex. rel Accardi v. Shaughnessy, 206 F. (2d) 
897 (2nd Cir., Aug. 11, 1953); U. 8S. ex rel. Watts v. Shaughnessy, 206 F. (2d) 616 
(2nd Cir., Aug. 18, 1953); U.S. ex rel. Mustafa v. Pederson, 207 F. (2d) 112 (7th Cir., 
Sept. 21, 1953); Savala-Cisneros v. Landon, 111 F. Supp. 129 (8.D. Calif., March 11, 
1953); Torres v. McGranery, 111 F. Supp. 241 (S. D. Calif., Mar. 11, 1953); Corona v. 
Landon, 111 F. Supp. 191 (8S. D. Calif., Mar. 13, 1953); U. 8. ex rel. Yaris v. Shaugh- 
nessy, 112 F. Supp. 143 (S.D.N.Y., Apr. 28, 1953); Ovalle v. Landon, 112 F. Supp. 874 
(8. D. Calif., May 18, 1953); U. 8. ex rel. Abbenante v. Butterfield, 112 F. Supp. 324 
(E. D. Mich., May 20, 1953); Avila-Contreras v. McGranery, 112 F. Supp. 264 (8. D. 
Calif., Muy 22, 1953); U. 8. ex rel. Lombardo v. Bramblett, 114 F. Supp. 183 (N. D. 
Ohio, June 5, 1953); U. 8S. ex rel. Marcello v. Ahrens, 113 F. Supp. 22 (E. D. La., June 
8, 1953); U. 8. ex rel. Blankenstein v. Shaughnessy, 112 F. Supp. 607 (S.D.N.Y., June 
12, 1953) ; De Montes v. Landon, 113 F. Supp. 239 (S. D. Calif., June 12, 1953); Smith 
ex rel. Leung Sing v. Nicolls, 113 F. Supp. 790 (Mass., July 8, 1953); U. 8S. ex rel. 
Pappageanakis v. Shaughnessy, 114 F. Supp. 371 (S.D.N.Y., July 14, 1953). 

8 Relying on Moser v. U. 8S. (1951), 341 U. 8S. 41, naturalization was allowed a Swiss 
national who in 1942 and 1944 had applied for relief as a neutral alien from being 
drafted in the United States, Petition of Berini, 112 F. Supp. 837 (E.D.N.Y., June 15, 
1953). Naturalization was rejected where the neutral alien had in 1943 sought draft 
exemption and now claims that he could not speak English at the time, Petition of 
Miranda, 111 F. Supp. 481 (E.D.N.Y., Apr. 8, 1953). Naturalization was denied be- 
cause of an outstanding deportation order, in Banks v. U. 8., 204 F. (2d) 583 (5th Cir., 
May 19, 1953). The problem of absence from the United States for more than one 
year during the statutory period, as a self-employed person, was before the court In 
re Nathan, 114 F. Supp. 361 (S8.D.N.Y., July 14, 1953). Other naturalization cases 
included In re Yoshida, 113 F. Supp. 631 (Hawaii, July 16, 1953); Petition of Benitez, 
113 F. Supp. 105 (S.D.N.Y., June 30, 1953). Cancellation of naturalization was in- 
volved in Stenerman v. McGranery, 204 F. (2d) 336 (9th Cir., Apr. 30, 1953); U. S. v. 
Karahalias, 205 F. (2d) 331 (2nd Cir., June 2, 1953); and U. 8S. v. Accardo, 113 F. 
Supp. 783 (N. J., July 10, 1953). 

4Expatriation cases included Longobardi v. Dulles, 204 F. (2d) 407 (Dist. Col. 
May 7, 1953); Takehara v. Dulles, 205 F. (2d) 560 (9th Cir., June 11, 1953); Valdez v. 
McGranery, 114 F. Supp. 173 (8. D. Calif., Feb. 6, 1953); Application of Bernasconi, 
113 F. Supp. 71 (N. D. Calif., June 2, 1953); In re Torchia, 113 F. Supp. 192 (M. D. 
Pa., June 26, 1953); Scardino v. Acheson, 113 F. Supp. 754 (N. J., July 20, 1953) ; 
Iavarone v. Dulles, 113 F. Supp. 932 (Dist. Col., July 20, 1953); In re Alfonso, 114 F. 
Supp. 280 (N. J., July 31, 1953). 

5U. 8. ex rel. Alcorn v. District Director, 111 F. Supp. 586 (8.D.N.Y., Mar. 24, 1953) ; 
Avina v. Brownell, 112 F. Supp. 15 (S. D. Tex., Apr. 15, 1953); Ng Gwong Dung 
v. Brownell, 112 F. Supp. 673 (S.D.N.Y., June 10, 1953); D’Argento v. Dulles, 113 F. 
Supp. 933 (Dist. Col., July 24, 1953); Vasquez v. Brownell, 113 F. Supp. 722 (W. D. 
Tex., July 27, 1953) ; Gonzalez-Gomez v. Brownell, 114 F. Supp. 660 (S. D. Calif., Sept. 
8, 1953). Questions of sufficiency of evidence to establish citizenship were involved in 
Wong Gum v. McGranery, 111 F. Supp. 114 (N. D. Calif., Mar. 24, 1953); Yep Why 
Sun v. Dulles, 111 F. Supp. 30 (N. D., Tex., Mar. 28, 1953); and Eng Bok Chun v. 
Brownell, 111 F. Supp. 454 (Dist. Col., Apr. 22, 1953). 

6206 F. (2d) 586 (3rd Cir., July 24, 1953). 
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who returned to Italy after naturalization as an American citizen became 
at birth an American citizen, and did not lose American citizenship by 
residence in Italy for more than two years after reaching the age of 21 
or the effective date of the Nationality Act of 1940, in view of the diffi- 
culties of travel and the refusal of American consular officers to facilitate 
such travel. The case was remanded for further findings as to the tolling 
of this two-year period. 

Expatriation did not result from compulsory military service in the 
Italian Army commencing at the age of 19, from taking the oath of allegi- 
ance to the King of Italy at 20, or from voting in Italian elections in 1946; 
even if the voting was voluntary, Congress by Act of August 16, 1951, 
provided for recovery of citizenship by the taking of a simple oath before 
an appropriate American official. In Lehmann v. Acheson‘ the court held 
that a native-born American citizen of Swiss parentage had not expatriated 
himself by service in the Swiss Army after conscription. Here Judge 
Kalodner said: 


Conscription into the Army of a foreign government of one holding 
dual citizenship is sufficient to establish prima facie that his entry and 
service were involuntary. 


In Mendelsohn v. Dulles* the court held that a naturalized citizen did 
not lose citizenship through residence abroad for more than five years 
when such residence was due to the severe illness of his wife, even though 
the wife was not a citizen; specific statutory provision for the person re- 
maining abroad for the purpose of being with an American citizen spouse 
who was ill did not prevent ‘‘the coercion of marital affection, which was 
just as compelling as physical restraint’’ from making the husband’s resi- 
dence abroad ‘‘involuntary.”’ 

In Mangoang v. Boyd ® a Filipino who came to the United States in 1926 
as an American national, was a member of the Communist Party in 1938 
and 1939, and only became an alien with Philippine independence in 1946, 
could not be deported as an ‘‘alien’’ who had been a member of the Com- 
munist Party, since alienage and membership did not coincide in time. 

In Coons v. Boyd*® deportation was allowed despite the individual’s 
claim that as an infant he had been adopted by a couple who came to the 
United States and were naturalized, the per curiam opinion stating: 


Wholly apart from the lack of authority that derivative citizenship is 
acquired by an adopted child when the parent was naturalized, Powers 
v. Harton, 183 Iowa 764, 167 N.W. 693, the record does not disclose any- 
thing to contradict the testimony of the claimed foster parent that the 
appellant was never in fact adopted. 


7206 F. (2d) 592 (3rd Cir., July 29, 1953). 
8207 F. (2d) 37 (Dist. Col., Aug. 6, 1953). 
9205 F. (2d) 553 (9th Cir., June 17, 1953). 
10203 F. (2d) 804 (9th Cir., Apr. 24, 1953). 
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The Grotius Society. Transactions for the Year 1951. Vol. 37: Problems 
of Public and Private International Law. London: Clevedon Printing 
Co., Ltd., 1952. pp. xxiv, 186. Index. 


In these papers the international law specialist will find a bill of fare 
as rich, varied, and timely as he could desire. The most important is the 
address by C. Wilfred Jenks, Assistant Director General and Legal Adviser 
of the International Labor Organization. Frankly challenging the present 
mood of disillusionment, he points to seven outstanding gains of the past 
thirty years: (1) the elimination of the legality of violence through the 
operation of the Covenant, Pact of Paris, and Charter; (2) the development 
of law through the World Court; (3) the legislative activities of interna- 
tional institutions; (4) contributions to customary law through the practice 
of international organizations; (5) the device of the unified command 
under the United Nations; (6) the operational activities of international 
organizations in the economic and social fields; and (7) progress toward 
the international protection of human rights. 

Georges Kaeckenbeeck, contrasting the International Authority for the 
Ruhr and the Schuman Plan, finds in the supra-national character of the 
High Authority of the latter a signal advance and ‘‘an egregious depar- 
ture from the beaten tracks.’’ C. Tracey Watts, the former Legal Secre- 
tary of the British Administration in Cyrenaica, drawing on his practical 
experience in this capacity, describes the gaps in the international law of 
military occupation, believing that modern total war has ‘‘made waste 
paper’’ of the Hague Rules. A solicitor of the Supreme Court, dealing 
with that inexhaustible topic, the status of the Commonwealth, traces its 
evolution since the Statute of Westminister. Deploring the weakening of 
the last legal link—right of appeal to the Judicial Committee of the Privy 
Council—he advocates the creation of a single supreme court, an Imperial 
Privy Council, to which all such appeals could go and which could, in 
addition, settle disputes between members of the Commonwealth. 

An unusually original paper is offered by the Dean of the Law Faculty 
of the University of Aberdeen, who discusses the problem of mental in- 
capacity in international criminal law. Using as illustrations the famous 
cases of Hess, Streicher, Krupp, and Okawa, and some well-known na- 
tional cases, he elucidates the divergent policies in this matter, thus 
pointing up the grave problems facing those who plan an international 
criminal law. The Red Cross Geneva Conventions are discussed brilliantly 
by a member of the Swiss Bar, who, regretting the failure to assure to the 
protected persons the power individually to secure recognition of their 


169 
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rights, nevertheless believes the conventions mark a great advance, and 
decries the failure of most governments to ratify the new conventions. 
Other papers deal with practical considerations affecting the administra- 
tion of international law, the recognition of foreign divorce decrees (the 
only paper in the field of private international law), and, finally, the 
territorial limits of criminal jurisdiction, where the American student of 
international law will find astute observations on many of the familiar 


cases in this field. 
JOHN B. WuHITTON 


Gegenwartsprobleme des Internationalen Rechts und der Rechtsphilosophie. 
Festschrift fiir Rudolf Laun zu seinem siebzigsten Geburtstag. D.S. 
Constantopoulos and Hans Wehberg (eds.). Hamburg: Girardet & Co., 
1953. pp. 778. 


Of the forty-five papers which the students and friends of Professor 
Laun of the University of Hamburg here present in his honor, twenty-five 
deal with subjects of international law, thirteen with legal philosophy and 
public law, and seven with international private law. The scholarly qual- 
ity of the papers is quite uniform, and their great variety suggests that a 
student consult the table of contents, since the book is not equipped with 
an index. Historical and doctrinal papers are to be found in each section, 
but most of the contributions deal with current questions. 

Byzantine international law, Antoine Marini’s relation to Podiebrad’s 
confederation project of 1464 and the supra-national concept in the Zoll- 
verein introduce history into the first section. Alfred Verdross defends 
good faith as a fundamental principle; Frede Castberg of Oslo finds the 
influence of international law today proportionate to the acceptance of 
human solidarity; Georg Schwarzenberger delimits international legisla- 
tion by the existence of common principles among the states; and Walter 
Schatzel of Bonn usefully analyzes how to treat an aggressor after he has 
been identified and is being put in his proper place. Human rights and 
the individual in international law as a normal subject and as a criminal 
are the subjects of several papers. The Schuman Plan inspires a number 
of papers. Single papers on territorial titles, international straits, and 
international functionaries are carefully done. Of particular interest to 
the reviewer was a study by Herbert Kraus on the German judge and 
international law. 

Theory and legal philosophy as the subjects of the second section of the 
book are exemplified in essays on justice and interests, the origin of obli- 
gations, popular sovereignty, criteria of truth, and legality or legitimacy. 
Even more abstract and philosophical is a paper by Louis Delbez on the 
metaphysical notion of war, and of still a different character is the only 
American contribution, observations on political symbolism by Karl Loewen- 
stein. Historical papers on Solon’s jurisprudence, Roman law and Euro- 
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pean culture, and Sweden’s parliament, illustrate the breadth of Laun’s 
influence on his students, while an essay on the development of person- 
ality as a constitutional objective is presented by Hans Peters as a particu- 
lar tribute to the teacher. 

The section on international private law contains seven diverse papers 
extending in time from the civil law code of Moldau, 1817, to a memorandum 
on pension law in East Germany in 1951 by Otto von Laun, whose brother 
Kurt also contributes a paper in honor of his father, on the York-Antwerp 
rules of 1950. Haroldo Valladéo adds his arguments to the proposition 
that the International Court of Justice should have jurisdiction over pri- 


vate cases. 
Denys P. Myers 


International Law Documents 1950-1951. U.S. Naval War College. Wash- 
ington: Government Printing Office, 1952. pp. xviii, 218. $1.50. 


This is the 47th volume in the series inaugurated by the Naval War 
College at Newport, R. I., in 1894. This volume was prepared with the col- 
laboration of Judge Manley O. Hudson of the Harvard Law School. 

The volume opens with an historical note on ‘‘The Protection of Victims 
of War’’ giving a running account of the origin and development of inter- 
national engagements concerning the treatment of the wounded and 
sick in armies in the field and of prisoners of war. The account puts in 
perspective the successive conventions, at first bilateral and later general, 
which follow in chronological order. Each convention is prefaced by a note 
on its history and present status. The United States-Mexican Treaty of 
Guadalupe-Hidalgo of 1848 is selected to represent the bilateral period, and 
then follow the general conventions from 1864 to 1949. The significant 
growth and development of the law is indicated by the fact that the 1949 
Conventions cover the final 137 pages of the text, as compared with only 
74 pages for all of the preceding conventions, and by the greatly increased 
scope of the subjects treated. 

This convenient collection of the treaty texts will be widely welcomed 


by students and practitioners in the field. 
L. H. 


Comunicazioni e Studi. Vol. IV. Milan: A. Giuffré, 1952. pp. 613. 
Index. 


This beautifully printed and bound book is the fourth volume of the 
Communications and Studies, edited, under the direction of Professor 
Roberto Ago, by the Institute of International and Foreign Law of the 
University of Milan. The valuable volume contains, apart from many 
book reviews, reports on problems of international law (Capotorti) and 
conflict of laws (Ziccardi) in Italian court decisions 1950-1951, about 
tendencies in the Italian School of international law (Barile), conflict of 
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laws (Pau) and international procedural law (Malintoppi), as well as 
on the activity of the International Court of Justice 1950-1951 (Migliazza). 

There are in addition three studies on conflict of laws (de Nova, Barile, 
Migliazza) and four on international law (Arangio-Ruiz, Bentivoglio). K. 
Lipstein contributes a study on the examination of the legislative, executive 
and judicial acts of a military occupant. Particularly interesting, although 
this reviewer disagrees in many points, is the full study by Cansacchi (pp. 
23-97) on ‘‘Reality and Fiction as to the Problem of the Identity of 


States.’’ 
Joser L. Kunz 


Communism versus International Law. Today’s Clash of Ideas. By Ann 
Van Wynen Thomas. Foreword by Robert G. Storey. Dallas: Southern 
Methodist University Press, 1953. pp. xvi, 146. $3.75. 


This brochure tackles directly a question which has indirectly engaged 
the thought of both students and statesmen. The Soviet Union uses, mis- 
uses, and distorts the accepted rules of international conduct to serve its 
own egoistic purposes, usually at the expense of states which at least respect 
the rules. Mrs. Thomas handles the problem as a philosophic one, and 
both she and Dean Storey in his foreword favor reconsideration of tra- 
ditional doctrines and practices, ‘‘since the principles advocated by the 
totalitarian nations involve a repudiation of every fundamental element 


upon which the law of nations rests.’” Development must be partial be- 


cause it depends upon the ‘‘intensification of legal relations between such 
nations as are united by common moral and ethical values.’’ This task 
is urgent in order to satisfy the needs of the free world and to support the 
defense of a basically ethical system against its uncompromising Soviet 
enemy. 

Only 18 of a total of 98 pages are devoted to the ‘‘Soviet Ideological 
Impact on International Law,’’ but they are sufficient to demonstrate that 
the totalitarian concepts of jurisprudence are in complete contradiction 
with the concepts and bases set forth in the other 80 pages of text. The 
book contains no effort to examine concrete cases in which the principles 


of international law as such have figured. 
Denys P. MYErs 


Die Ezxilregierung. By Karl Heinz Mattern. Tiibingen: J. C. B. Mohr, 
1953. pp. vii, 78. DM. 7.80. 


The subtitle of this important small volume defines its purpose, deter- 
mines its aim, and describes its method; it reads in this reviewer’s transla- 
tion: ‘‘An historical observation of international practice since the be- 
ginning of the first World War and an evaluation from the viewpoint of 


international law.’’ Thus the author, as a good German scholar and edu- 
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eator, starts with the classical historical approach, deals briefly with oc- 
eurrences before World Wars I and II, and in greater detail with the 
ensuing events, whereby his very systematic distinctions and groupings 
deserve special praise. 

The first and larger part is descriptive of the various situations encoun- 
tered. The legitimate government has to leave the country as a conse- 
quence of external force and the home country is occupied in warfare: 
(1) Norway, 1940; (2) The Netherlands; (3) Belgium; (4) Greece; (5) 
Yugoslavia; (6) the Vichy Government, 1944. The historical background 
is given with greatest accuracy and without any bias: the author has not 
forgotten the cases of Czechoslovakia, 1915, and of Poland, 1914, the only 
two in the book from an era before Abyssinia and World War II; but 
it may be questioned whether a government formed for a future state 
outside the latter’s territory can truly be called ‘‘in exile.’’ The situation 
is somewhat different in the case of the Free French, the Danish Council, 
and others: here we have an important party with an executive branch 
which wishes to continue a complete—and fighting—independence while 
the home territory has been occupied or, in the case of unoccupied France, 
‘*neutralized.’’ It has to be stressed—and Dr. Mattern does not do so 
enough in this respect—that in the last war The Netherlands, the Free 
French, the Danes, Belgium and Norway still held territory unoccupied 
by Germany en pleine propriété et souveraineté as one says in diplomatic 
language: possessions outside Europe over which the governments-in-exile 
wielded full authority. 

While Czechoslovakia, the home country being changed to a 
torate,’’ and her provisional government-in-exile receive careful evaluation 
by the author, it is not quite understandable why Dr. Mattern omitted 
the ease of Austria, which is one of the most interesting: it is true that, 
a real government-in-exile never materialized, although attempts to form 
it were not entirely lacking; but, on the other hand, the United States De- 
partment of State never recognized the ‘‘ Anschluss,’’ exempted ex-Austrian 
citizens from all restrictions for enemy aliens, and (this is certainly unique 
in the field of international law and especially of nationality) granted ex- 
Austrian citizenship to those ex-Austrians who, having come with German 
passports as refugees to this country and found themselves, after Pearl 
Harbor, enemy aliens, were able to prove their former Austrian nationality. 

In the second and third parts of the work the author draws his con- 
clusions and summarizes his statements: (a) The government-in-exile acts 
in full sovereignty wherever it exercises authority, but it needs, nonethe- 
less, authorization to be granted by the government in whose territory the 
government-in-exile is active; (b) The legitimate government-in-exile does 
not possess more authority than it had possessed in its home country; 
violations of original constitutional stipulations, as may have been caused 
by the extraordinary circumstances of flight, exile, and acts of God, will 


protec- 
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be sanctioned by international law; (ce) Illegitimate governments-in-exile 
derive their power completely and exclusively from the government of 
their seats. 

Altogether Dr. Mattern can be congratulated on an important, exhaus- 
tive, and original study, enriched by a very complete bibliography. The 
book is written in a most legible and lively style and can serve, thanks to 
its moderate price, as a very useful reader in any class of international 
law or to a somewhat advanced group of students of political science. 
RosBert RIE 


Doctrinas de la Cancilleria Venezolana. Vol. 1. By Francisco J. Parra. 
New York: Las Americas Publishing Co., 1952. pp. 60. 


The need of systematic surveys of the interpretation of international 
law by the foreign offices of the individual states has long been felt. 
Moore’s monumental collection of documents served the purpose for the 
United States, and the later collection by Hackworth brings the record 
down to recent times. Sr. Cruchaga Ossa gave us some twenty years ago 
the jurisprudence of the Foreign Office of Chile down to the year 1865, 
and Sr. Parra now gives us Volume I of the doctrines of the Foreign Office 
of Venezuela covering the years 1830-1885. It is now nearly twenty years 
since the Conference for the Maintenance of Peace, which met at Buenos 
Aires in 1936, adopted a resolution recommending to the American Govern- 
ments that they promote as soon as possible the publication of texts or 
methodical digests in which the doctrines maintained by each of them on 
questions of international law might be easily consulted. The response 
thus far has been less than it was hoped at the time. 

If it seems paradoxical to speak of international law in terms of the 
doctrines of a foreign office, the answer obviously is that many of the prin- 
ciples of international law, as distinct from usages and customs, are broad 
generalizations which must be applied to particular situations as they 
arise; and here there is room for differences of interpretation and for 
foreign policies which individual governments believe to be the correct 
interpretation of the law. Hence, when Professor C. C. Hyde frankly 
described his volumes as being ‘‘International Law Chiefly as Interpreted 
and Applied by the United States’’ there was no protest from scholars; 
they simply recognized that international law was as yet, in many respects, 
an undeveloped law, and that only by noting the application of the law 
to specific cases might we formulate detailed rules. 

Sr. Parra has chosen to classify his documentary material alphabetically 
rather than logically; but while that arrangement results in separating 
subjects that are logically related, it has, on the other hand, the advantage 
of facilitating reference to the subject of immediate interest. It is not 
always easy to find out the circumstances under which a particular docu- 
ment was issued ; but that would require research which a single individual 
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could hardly hope to undertake. The most interesting case in the volume 
is doubtless that involving the asylum given to President José Tadeo 
Monagas in 1858, which not only raised the question of the propriety of the 
asylum given, but the validity of an agreement between the Diplomatic 
Corps and the Foreign Office of Venezuela. 

Succeeding volumes, bringing the work nearer to date, will of course be 
eagerly expected. For the moment we can only congratulate Dr. Parra 
on what he has done thus far and assure him that the work is worth all 
the time and energy he can give to it. 

C. G. FENwIcK 


Current Legal Problems, 1952. Vol. 5. Edited by G. W. Keeton and 
G. Schwarzenberger on behalf of the Faculty of Laws, University Col- 
lege, London. London: Stevens & Sons, 1952. pp. viii, 340. Index to 
Vols. 1-5. $7.15; 37s. 6d. 


This is the fifth annual volume of a series of lectures delivered during 
1950-1951 by the members of the Faculty of Laws of University College. 
While the reader interested in English law will find much in these lectures 
to whet his curiosity, only the last three are of note for the international 
lawyer. These deal with the International Law Commission, the Schuman 
Plan, and British property abroad. 

Dr. Cheng gives a documented survey with comments and criticisms, 
of the objectives and work of the International Law Commission from the 
beginning of its endeavors, not only the work completed by the Commission 
but also that still in hand. He discusses particularly codification and 
progressive development of international law and how these have been 
applied in respect to certain topics, such as the continental shelf. He 
discusses the topics of reservations to multilateral treaties (which is the 
*‘Commission’s most solid contribution in its three years of existence’’), 
the selection of topics for codification, the collection of evidence on cus- 
tomary international law, and the Nuremberg principles. In this connec- 
tion he mentions the failure of the strenuous efforts of the Commission 
and the General Assembly to define ‘‘aggression.”’ 

The lecture on the Schuman Plan by Mr. L. Green of the Faculty begins 
by describing the European International Steel Cartel of 1926 among 
private manufacturers (to regulate competition) which eventually included 
British and American manufacturers, and compares the Cartel with the 
Schuman Plan, which would include controlling power over coal and steel 
production through a treaty organization of all the member states. He 
describes in detail the scope of the treaty and the special arrangements 
concerning the Saar, which had become, over German protests, a virtual 
dependency of France. The author covers the make-up and functions of 
the governing bodies of the Coal and Steel Community; the High Au- 
thority, the Assembly, the Council of Ministers, and the Court, and their 


176 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


relations to the national governments and the private producers. These 
details cannot well be summarized here, but they form an interesting de- 
scription of a new type of independent international personality, estab- 
lished to supervise the coal and steel economy of the member states, with 
capacity to hold and convey property, to sue and be sued, and so forth. 
The Court, composed of seven judges (five being a quorum), is a very 
powerful body, which may, among other things, hear complaints of member 
states and of private enterprises as to violations by the High Authority of 
the treaty and the implementing regulations, and may assess damages 
therefor. 

The lecture by Georg Schwarzenberger on ‘‘Protection of British Prop- 
erty Abroad”’ is an exposition of the present status of the law governing 
the protection of foreign investment. He summarizes the growth of the 
law and practice into well-settled principles of the 19th century up to the 
pre-1915 period, when liberal compensation for injury and the stabilizing 
influence of the British Navy were extant. Afterwards deteriorating fac- 
tors set in, resulting in the present period of ineffective enforcement under 
the United Nations Charter and other restraining instruments which have 
fostered the growing antagonism, not to say lawlessness, on the part of 
small nations in respect of foreign-owned property. He begins with a 
rather philosophical treatment of principles, based on international de- 
cisions and state practice, and ends with an analysis of the Anglo-Iranian 
Oil case as an example of the emotional nationalism and low morality not 
uncommon today. Effective restraint, even that of full compensation, is 
lacking, and self-help has gone with the whim of international organization. 
The prudent investor can hardly ‘‘run the risk of being Moussadeked.’’ 
The author suggests as a safeguard that foreign investment be made by 


or under international institutions. 
L. H. Woousey 


The International Law Standard in Treaties of the United States. By 
Robert Renbert Wilson. Cambridge: Harvard University Press, 1953. 


pp. xiv, 322. $4.50. 


This monograph should have been written long ago. At long last it is 
satisfactorily done by a proper person. The deficiency of the art is ade- 
quately reflected in the title’s limitation of the study to the ‘‘international 
law standard’”’ in treaties. The subtle problem of the ‘‘particular inter- 
national law’’ produced by the conclusion of a treaty is omitted from the 
inquiry, which is confined to exploring the significance of direct or indirect 
references to international law in the treaties. The author finds some 200 
references to international law in 158 treaties of the United States, and 
those references are the objective basis of his study. But the pervasive 
influence of the international law standard extends further. Only two 
arbitration treaties are listed, but there are 30 which are identic. 
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‘‘The treaty practice of the United States reveals much integration of 
conventional rules with customary ones,’’ Mr. Wilson concludes, while ad- 
mitting that mention of the law has also been a substitute for something 
more specific. The usefulness of references to existing law is greater in 
the application of treaties than in their drafting, and is more meaningful 
in treaties which contain a compromissory clause committing the parties 
to obligatory adjudication of disputes concerning interpretation and ap- 
plication. A section of the book should have been devoted to the com- 
promissory clause, which is dismissed in a sentence. 

The meaning of treaty references to the international law standard ‘‘rests 
in large part upon the fact that customary rules still comprise a very great 
part of the law.’’ The references sought were not only to the law of na- 
tions and international law but also to ‘‘general rules,’’ and even to the 
‘facknowledged practice of civilized nations.’’ References to ‘‘rights,’’ 
‘“‘law,’’ “‘lawful’’ or ‘‘unlawful’’ are presumed to relate to legality in the 
international, rather than in the national, sense (p. 11). And two at- 
torneys general are quoted to the effect that ‘‘process of law’’ in a treaty 
_ “must be interpreted according to the laws of nations, and not according 
to our municipal code’’ (p. 52). 

Treaties providing for pacific settlement may be expected to conform 
with legal standards, and a third of Mr. Wilson’s references are found in 
them. The general commitments to use legal means are mostly multi- 
lateral, while the criteria for distinguishing juridical questions are ex- 
pressed in bilateral undertakings, in which law is bracketed with justice 
and equity. Both agents and tribunals have emphasized their reliance 
upon these factors in their arguments and awards; and the settlement of 
claims with the recurring question of exhausting local remedies has con- 
sistently afforded occasion for the application of principles of international 
law. These phases of his subject the author handles selectively, assembling 
his facts from a vast range of material. The same method is used in con- 
sidering establishment provisions in treaties of commerce and navigation 
relating to residence, engagement in activities and protection of property; 
but the rights and duties involved are traced in their detailed content to 
the operation of most-favored-nation clauses more than to legal standards. 

The advocacy, adaptation, or adoption of an international law standard 
is expounded in an historical narrative as well as in an analysis of prece- 
dents and incidents. Tailored to the purpose of the book, Mr. Wilson has 
neatly and perspicaciously covered the navigation of international rivers, 
freedom of the seas and control of the slave trade in the field of commerce 
and navigation ; intervention, territorial waters and the three-mile limit in 
the field of independence and jurisdiction of states; and in the field of war 
and neutrality the regulation of conduct of hostilities, the ‘‘rules’’ of the 
Alabama award, and changing concepts of neutral duties. Some of these 
subjects entail following an idea through several treaties, others the de- 
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tailed evolution of a single treaty. The intervention feature of the Gadsden 
Treaty and the comprehensive tracing of the ‘‘rules’’ in the Treaty of 
Washington from negotiations to notice in a Hague convention are typical 
examples of the clarity and scholarship of the book. 

Mr. Wilson does not exaggerate the identification of international law in 
treaties. He finds that there has been a ‘‘policy of constructive adherence 
to law’’ which has resulted in treaty commitments, and that this process is 
more significant as the responsibility of the United States increases. The 
international law standard—international jurisprudence—is a tool in bi- 
lateral treaties, but in multilateral treaties there is an effort to state or to 
develop international law as regards the parties and, hopefully, for the 


evolution of custom among other states. 
Denys P. MYErs 


Formosa: A Problem for United States Foreign Policy. By Joseph W. 
Ballantine. Washington, D. C.: Brookings Institution, 1953. pp. xii, 
218. Appendix. Index. $2.75. 

Formosa under Chinese Nationalist Rule. By Fred W. Riggs. (Issued 
under the Auspices of the American Institute of Pacific Relations. ) 
New York: Maemillan Co., 1952. pp. vi, 196, Appendix. Index. $2.75. 


These two slender volumes on the world’s most controversial island are 
to some extent similar. They are both concerned with Formosa in the 
postwar period, with the establishment of the Nationalist Government at 
Taipei, and with the chances of Chiang’s forces returning to mainland 
China. Yet these studies are quite different in their approach, with the 
result that they each make a distinct contribution to knowledge of the pres- 
ent Formosa problem. 

Riggs, for many years a resident of China and later on the staff of the 
Foreign Policy Association, devotes his attention almost exclusively to the 
Nationalist rule in Formosa. The military, political, economic, and social 
components of the regime are surveyed. The excesses of the early postwar 
governors are discussed, and the limits on the capabilities of the Chinese 
to build for their return to the continent are set forth. Since the author 
discusses these problems in some detail, he has little space left in which to 
do more than express cautious pessimism on the future of the island. 

Ballantine, formerly a senior officer in Far Eastern Affairs of the State 
Department, is primarily concerned with Formosa as a problem of Ameri- 
ean foreign policy. At the same time his approach is more historical than 
Riggs’, with a fourth of his study devoted to the years before the National- 
ists took over the island after the war. Moreover, since Ballantine empha- 
sizes the international aspects of Formosa, he treats more briefly than 
Riggs the internal development of the island. He is especially interesting 
in dealing with the background of United States policy at the end of the 
war and immediately thereafter, when he was influential in formulating the 
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views of the State Department on Far Eastern matters. In his conclu- 
sions, Ballantine stresses the dilemmas the United States faces, even though 
after much hesitation it has decided to strengthen Chiang and to make the 
island defensible. Chief among these problems is that of choosing between 
the heavy cost and commitments involved in active support of Chiang’s 
return to the mainland and the lesser responsibility of accepting Formosa’s 
present limited capacities. 

A reader of these two books will, of course, incline to favor one or the 
other depending upon his interests in the island. Riggs gives a picture of 
the Chinese in Formosa. Ballantine deals primarily with Formosa in the 
Far East—and that means Formosa in American policy. In this reviewer’s 
opinion, the latter approach is in better perspective. 

Frep L. HaDsEL 


Der Diplomatische Dienst. Seine Geschichte und Organisation in Frank- 


reich, Gross Britannien, und den Vereinigten Staaten. By Richard 
Sallet. Stuttgart: Deutsche Verlags-Anstalt, 1953. pp. 368. Indexes. 


This is a careful, objective, and well-documented survey of the diplo- 
matic services of three major Powers. It is intended to convince the Ger- 
mans that they should set up a good and effective diplomatic service them- 
selves and to suggest how they could achieve this end. In each case the 
development and evolution of the Foreign Office and the Foreign Service 


are traced to some extent and the present situation (derseitige-derseitige- 
derseitige) is painfully spelled out. 

On the other hand, the treatment accorded to these various national 
services appears to be excessively empirical and lacking in critical and 
constructive elements. No great attempt is made to suggest what should 
be the pattern of a model foreign office or foreign service. Perhaps the 
author overrates both the perceptivity and the responsiveness of his Ger- 
man readers—as has been done before—the Germans will do better than 
their preliminary utterances and preparations would insure. We still 
need further and more searching studies in this field to carry out the prom- 
ises of Henry Kittredge Norton, De Witt Poole, Ponsonby, and others. 
The treatment given here is evenly balanced, detailed, and completely 
serious. It is not amusing. 

PiTMaAN B. PoTtTer 


Poland: White Eagle on a Red Field. By Samuel L. Sharp. Cambridge: 
Harvard University Press, 1953. pp. 338. Index. $5.00. 


The subject of this book is Poland as a factor of contemporary interna- 
tional politics, especially in 1914-1953. The basic question raised by the 
author is very interesting, namely, what is the interest of the United States 
in Poland? (The same question could be asked about all the Soviet Eastern 
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European satellites, and the answer valid for Poland would also be ap- 
plicable mutatis mutandis to all of them.) Mr. Sharp answers his own 
question by the denial of the existence of any American interest in Poland 
and holds the same to be true concerning other Western Powers. He 
thinks that the Western Powers have always formulated their attitude 
towards Poland in the function, as he says, of their policies towards Ger- 
many and Russia; he warns his former countrymen that they have always 
been victims of the credulity with which they accepted meaningless ex- 
pressions of Western sympathy or misleading promises of help which the 
Western Powers were unable to keep against Germany or Russia or both. 

It is not unfair to conclude from the able argument accumulated in 
this volume that the author would be inclined to advise the United States 
to keep hands off Eastern Europe, including Poland, to recognize there the 
paramount interest of the U.S.S.R. and to hope to achieve thus some kind 
of a modus vivendi with the Soviet Union. This is one of the possible 
policies towards the U.S.S.R., but one which calls for Soviet reciprocity in 
order to be realistic, namely, Soviet non-interference in other parts of 
Europe. So far that reciprocity has been lacking. The author’s very 
eloquent pleading for Western disinterestedness in Poland (consequently 
in the rest of Eastern Europe as well), and his warning to the Poles that 
they have nothing to expect from the West, might be quoted by the Soviet 
propaganda agents behind the Iron Curtain as a telling argument pointing 
to the futility of any resistance to the Soviet controlling position in Eastern 
Europe. A non-Communist Eastern European living within the Soviet 
zone of influence may be convinced by this book that the best course for 
him is to accommodate himself to the present condition which the West has 
apparently no interest in modifying. 

The author, who obviously follows the so-called realistic method in inter- 
national politics (the recognition of the paramount importance of ma- 
terial force in the service of national interests and the elimination of moral 
considerations as a nuisance in the formulation of foreign policy), is 
somehow unrealistic in his underrating the force of nationalism, be it 
Polish or any other. He calls the aspirations of various nationalities to 
form independent states an urge towards ‘‘parochial sovereignty.’’ How- 
ever, the disintegration of the Austrian-Hungarian monarchy, the stubborn 
survival of national feelings not only behind the Iron Curtain but also 
within the multi-national Soviet Empire, the postwar appearance of new 
national states in Asia and the Near East, the revival of the Israeli State 
after two thousand years of extinction, prove that that ‘‘parochial sover- 
eignty’’ continues to be dear not only to nations endowed with a powerful 
economic potential but also to all the others as well. One may like it or 
not, but it would be an error to dismiss it as a fallacy. 

The author, who was born and raised in Poland, had to make a great 
effort to write dispassionately about his native country ; his legitimate pre- 
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occupation with objectivity prompted him to evaluate Poland and the 
Poles in a rather uncharitable and severe way. His version represents 
a record of political stupidity and of absence of any major virtue; a stern 
judge in court could only ask him: Is it the whole truth? He is more 
lenient when he evaluates the social and economic achievements of the 
present regime in Poland. Thus the Communist rulers appear, perhaps 
contrary to the author’s intentions, as the first Poles endowed with some 
common sense. 

It is an undeniable merit of the author to have stimulated the current 
discussion relating to American policy towards Eastern Europe. What- 
ever will be the eventual conclusion, a down-to-earth discussion is certainly 


necessary. 
W. W. 


L’Internationalisation des Constitutions. By Yves Ls. Auguste. Madrid: 
Industrias Graficas Espafia, 1952. pp. 226. 


This short essay on one aspect of the problem of the relation of inter- 
national law to national law is written by a young Haitian diplomat. He 
shows the influence especially of Georges Scelle and of Boris Mirkine- 
Guetzévitch who contributes a Preface. M. Auguste, however, presents 
ideas of his own which do not wholly follow these and other writers. He 
concerns himself with analyzing the provisions of several modern national 
constitutions which refer to international law and to the renunciation of 
aggressive war. Among others he includes those of Haiti, France, Re- 
publican Spain, and Germany, but the interesting Japanese example is 
not mentioned. He would like to see every national constitution recognize 
the primacy of international law. The inclusion of such provisions in the 
constitution would be for a new state a prerequisite to recognition. Build- 
ing on a suggestion of M. René Cassin in the United Nations Commission 
on Human Rights, M. Auguste suggests the novel idea that the Diplomatic 
Corps in each capital should represent the international community in 
determining whether the state to which its members are accredited has been 
guilty of any violation of its international obligations or is threatening 
the peace. Upon a report of the Diplomatic Corps, the state charged with 
an international offense would be brought before the International Court 
of Justice by the United Nations. 

C. JEssup 


Essai sur la Diplomatie Nouvelle. (2ded.) By Albert A. Forgac. Paris: 
Editions A. Pédone, 1952. pp. 40. Fr. 160. 


This essay is supported by excellent quotations of an authoritative char- 
acter. The international history of the years which followed the world 
wars, writes Professor Forgac, reveals considerable innovations in diplo- 
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matic methods. The question is to ascertain if the new circumstances, as 
some assert, will not overthrow the traditional methods followed by diplo- 
mats in times past, or if the circumstances in some way will not deprive 
diplomats of this réle. 

Under the influence of political and economic events diplomacy became 
a joint task of statesmen and technicians. It is democratized, namely, it 
is under the perpetual control of public opinion which is liable to take 
extreme views on international disputes under the influence of meretricious 
methods of propaganda in the press, radio, and so on. The diplomat has 
less and less initiative and his réle is in danger of becoming purely pas- 
sive. We are fighting against ‘‘secret’’ diplomacy. But this diplomacy 
of the ‘‘market place’’ presents unquestionable dangers, it suffers from 
the repercussions of public ignorance and political passions. There is 
neither composure, nor continuity, chiefly there is no moderation, for 
moderation is the climate of diplomacy. 

To remedy this crisis Mr. Forgae proposes the Organization of the 
United Nations, which would play the réle of regulation. Diplomacy 
would become organized. But there is a tendency to substitute this 
juridical by the political. In international relations, as in all human re- 
lations, great suppleness is indispensable. 

The author does well to draw attention to the urgent need of trained 
diplomats who can cultivate friendly relations between governments and 
be entrusted with delicate negotiations in times of popular excitement. 


CEcILE SCHLEGEL 
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